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Abstract
Often times when certain aspects of our world are not easily understood, seemingly
unresolvable or appear to be in conflict with another, they are referred to as being in
‘limbo’. The overall impression of limbo is immediately understood. It is in part a type
of ‘standstill’, either physical and/or temporal, in which one set of circumstances will
not take place until another set of circumstances begins or ends. Limbo is part of the
paradigm we have created in relation to our world. To a certain extent, this paradigm
stems from theological understandings of the afterlife. Namely, there is a Heaven (or a
place of Earth which is like Heaven) and there is a Hell (or a place on Earth which is
like Hell). Following this understanding, limbo forms part of that ‘in-between’ area, or
even more correctly, that area which is neither Heaven nor Hell and therefore, stands
outside both of these realms. When those conflicts that relate to the law come into play,
‘legal limbos’ are said to exist. It is quite often that refugees and asylum seekers around
the world are referred to in relation to some sort of limbo. That is, that they are
somehow ‘outside’ the ‘normal’ order of things; physically, socially, and/or legally.
However, the fact that limbo – in all its forms - is a ‘man-made’ device seems to get less
recognition. Little research has been conducted in relation to colloquial understandings
of ‘limbo’, even more so as it relates to the law. Yet, there are many questions regarding
limbo. This thesis seeks to pick apart limbo through several different methods. Given
the breath of our understanding of limbo and its influence in our society, aspects of
literature, religion, theatre, and metaphor are all utilised in the analysis presented in this
thesis.
Graduation Statement
A thesis on limbo which considers the intersections among law, literature and religion
in relation to refugees.
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Chapter 1
Looking at Limbo
Lasciate ogne speranza, voi ch'intrate!1
How many times have you heard of someone being ‘stuck in limbo’? We all seem to
know what limbo means when we hear it. We immediately understand that in some way
or another, the person in limbo is waiting to be served, judged, or given some sort of
assistance. Likewise, given the context in which it is mentioned, we also understand that
these processes are suspended and the waiting will continue until some other action
ceases or another takes place. In short, limbo is part of the way we identify with the
world. It is part of the paradigm we have created in order to understand the world in
which we live, our lives and the lives of others. In our globalising and increasingly
complex world, that which we do not understand or cannot easily reconcile is often
labelled as ‘limbo’. In fact, on any given day a quick search of the media will show a
world brimming with limbo: Same sex couples are in limbo. 2 The homeless are in
limbo. 3 Flood victims are in limbo. 4 Death row inmates are in limbo. 5 Even entire
countries do not seem to have immunity to the label of limbo. Egypt 6, Greece 7, Israel

1

“All hope abandon, ye who enter in.” This is Longfellow’s translation of the inscription above the gate
of Hell, where lies limbo. Verbatim, the original text translates as, “Leave (lasciate) every (ogne) hope
(speranza), ye (voi) that (ch') enter (intrate)”. Throughout this thesis, I have used Longfellow’s
translation of the Divine Comedy. See Dante Alighieri, The Divine Comedy of Dante Alighieri (Henry
Wadsworth Longfellow trans, Routledge, 19--?) Canto III, 9.
2
Dan Schreiber, ‘Gay couples anxiously await High Court decision on Prop 8’, San Francisco Examiner
(online), 11 November 2012 <http://www.sfexaminer.com/local/2012/11/gay-couples-anxiously-awaithigh-court-decision-prop-8>.
3
Susan Clairmont, ‘Homeless women in limbo’, Hamilton Spectator, (online), 22 November 2012
<http://www.thespec.com/news/local/article/840383--homeless-women-in-limbo>.
4
Vivian Yee, ‘Lower Manhattan’s Recovery Is Patchy, With People Still Barred From Their Homes’, The
New York Times (New York), 15 November 2012, 31.
5
Ed Pilkington, ‘Maryland death row prisoners in limbo as state votes to repeal death penalty’. The
Guardian, (online), 15 March 2013 < http://www.guardian.co.uk/world/2013/mar/15/maryland-deathrow-repeal-prisoners>.
6
PBS, ‘As Egypt’s Constitution Waits in Limbo, Mohammed Morsi Grabs More Power’, PBS News
Hour, 23 November 2012, (Ray Suarez) <http://www.pbs.org/newshour/bb/world/july-dec12/egypt2_1123.html>.
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and Palestine 8 are all said to be in some state of limbo. Limbo is associated with issues
or people who experience protracted instability, insecurity, or irreconcilability. The
main issue that lies at the core of limbo is uncertainty. Any person who is in limbo
remains uncertain about what their future will be. This is because limbo itself is an
uncertain place. This is the nature of limbo. It is at once, inescapable and inaccessible. It
is inescapable because the authorities who hold people there are in total control. In this
way, limbo is like a prison and it is left up to the jailors to decide when the prisoner
should be set free. Limbo is inaccessible, because those same authorities do not have to
answer for their actions. Similarly, they do not have to explain limbo. In the cases when
they do decide to speak, the authority’s defence is simple: “I know. But, it is out of our
hands as well. There is nothing we can do.” Or: “This is just the way it is. We are bound
by the law.” People in limbo are defenceless against this space. Nor are they ‘legally’
allowed to challenge it. To the people that find themselves there, limbo will always be
confusing and unknown; totally foreign and uncertain.

It is the role of national and international legal systems to attempt to ‘manage’ and
‘regulate’ all of our lives in this increasingly interconnected world. The
‘interconnectedness’ of the world calls forth the law to be just that: connected – and
hopefully, complementary and cooperative. The law gives each person legal identity,
rights and freedoms. However, it also places legal restrictions and conditions. When
laws come into conflict with one another a ‘legal limbo’ is said to occur. Similarly, if
the law neglects the rights and freedoms of a person or group of people or prevents
them from exercising those rights or freedoms, those individuals are said to be
7

Eric Reguly, ‘After latest round of bail-out talks, Greece still in limbo’. The Globe and Mail. (online) 21
November 2012 <http://www.theglobeandmail.com/report-on-business/economy/economy-lab/afterlatest-round-of-bailout-talks-greece-still-in-limbo/article5517146/>.
8
WBAA, ‘Middle East violence hits close to home’. Public Radio from Purdue. 25 November 2012,
(Sam Klemet) <http://wbaa.org/post/middle-east-violence-hits-close-home>.
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experiencing a legal limbo. As such, if a country’s domestic law fails to offer people
certain rights and privileges which are protected in international law, then the
international instruments which those countries may be signatory to, can be said to fail
by default. Like all other forms of limbo, people affected by ‘legal limbo’ are left with
nothing but legal uncertainties.

One group of people who are often said to be in limbo – living uncertain lives
outside their homes and seeking safety and recognition of their legal rights and
freedoms – are refugees. According to the United Nation High Commissioner for
Refugees (hereafter the UNHCR), there are currently 35,438,870 “people of concern”
throughout the world; waiting with varying levels of uncertainty as to what is to
become of them.9 These people – asylum seekers, stateless people, Internally Displaced
Persons and refugees – are all waiting for their circumstances to change. However,
many of these people continue to live their lives waiting in limbo. They are caught
between spaces of law and spaces of lawlessness, between persecution and protection
and between hope and salvation and as such, live uncertain lives. They are said to be
people whose lives are in limbo, and that is the central focus of this thesis.

1.1 Objective: The Question of Limbo

The question of limbo is a complex one. Limbo branches over into many different areas
of inquiry. Although limbo is referred to often in relation to refugees, no research has
been undertaken to explore the impacts of limbo in our society or, in fact, state plainly

9

UNHCR, UNHCR Global Report 2011 (June 2012) <http://www.unhcr.org/gr11/index.xml>.
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what exactly ‘limbo’ is or may be. 10 This includes any detailed legal or societal
comprehension of limbo. This thesis attempts to develop a deeper understanding of
limbo and how it relates to refugees. Specifically, this thesis looks at the experience of
refugees who attempt to come to Australia by boat. In addition, it looks at those people
held in Australian detention centres and offshore processing centres. The aim of this
investigation is to bridge some of the gaps as well as to connect existing ideas and
notions on the topic of limbo. In addition, this thesis seeks to provide new insight into
these gaps, specifically, how limbos are created and referred to – the impacts limbo has
upon refugees and our society – and how limbo influences our legal culture. As will be
shown, limbo encompasses a wide field of potential research areas. As such, this thesis
takes a thematic approach at unpacking limbo. Limbo is discussed through several
different perspectives: physical, epistemological, theological, theatrical, legal and
juridico-political. Metaphorical examples and uses of pun are also utilised to illustrate
the dynamic nature of limbo. Furthermore, media analyses are also undertaken to
explore the widespread references to limbo in the media and how they are used to
denote several different ideas. One of these is the notion of ‘legal limbo’. Through each
thematic dissection of limbo, it is argued that the common element is uncertainty. This
is a point often repeated throughout this thesis: limbo is a space which is uncertain. This
thesis attempts to assemble these understandings of limbo and more specifically, to
assemble them in relation to the refugee experience. The purpose of this assembly is to
provide a deeper understanding of limbo, which is commonly associated with asylum
seekers and refugees. It is argued that this is an important area of inquiry which has
been neglected for too long.
10
There is an interesting work on the topic of ‘waiting’ which makes mention of limbo in several
different human experiences: see Ghassan Hage (ed), Waiting (Melbourne University Press, 2009).
The concept of liminality is also resonant with this study. For instance, see Victor Turner, The
Forest of Symbols (Ithaca: Cornwell University Press, 1967). Refugees as well as others, such as
people on death row are considered. However, there has been no research which addresses 'limbo'
outright – i.e. seeks to explain or deconstruct limbo.
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1.2 Background: What is Limbo?

In truth, we have probably all felt that we have been in limbo ourselves; caught in a
physical or psychological space where the forces of irreconcilable issues compel us to
wait. And wait. And wait with our thoughts. And wait for things to change. Limbo is
that place which exists – and even more correct, is created – where we must wait.
However, it is more than that. Limbo is the place where we must wait until the forces
that are outside of our control decide to notice us; to give us some sort of recognition.
When we are forced to wait in such conditions – not knowing when it will all end – we
are left with a feeling of uncertainty. We feel uncertain because simply, we are waiting
in a place of uncertainty. Limbo is uncertain because it borders specific types of
realities: assistance and abandonment, lawfulness and lawlessness, protection and
persecution, Heaven and Hell. It borders these areas yet, never fully has all the qualities
of one reality or the other. That is what the etymology of limbo tells us. Limbo is a
border. 11

This section of the chapter seeks to begin the analysis of limbo by outlining the key foci
for the thesis in relation to limbo and to further pick apart this etymology: that limbo
derives from the Latin limbus which means ‘border’ – and limbo can border quite a lot.
First, it forms a physical border which separates people from others. In the case of
refugees we can consider the following physical borders: oceans and the borders of
countries, refugee camps, detention centres, offshore processing centres and border
security. Second, limbo also forms a border in relation to time – limbo is outside of time
and therefore, potentially limitless. Finally, limbo forms a psychological border; people

11

See more on limbo’s etymological significance in Chapter Two of this thesis.
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are kept from knowing what their limbo is or how it operates. They are kept uncertain of
these details. Since it is uncertain in every possible sense, limbo limits any
understanding of how or why a person has to remain there. In other words, limbo, by
being a border, has the power to keep people separated. They are separated from
alternative realities of being. Limbo separates us from them. In this regard, limbo is an
exceptional place. People are sent to limbo (they are not lost in limbo – we know
exactly where they are!) because it has been decided that they do not belong to the
normal order of things. Limbo is created to act as a permanent stasis for those who do
not fit in. They cannot be accepted in – at least not at this moment. However, they
cannot be turned away – again, at least not at this moment. So, limbo is a space that can
be described as ‘neither here nor there’. This aspect of limbo provides us with much
ground to explore.

Another area to consider is a religious understanding of limbo. In a large way the
religious background which is associated with limbo has shaped our colloquial and
every-day concept of limbo – that it is ‘neither here nor there’. In our society, pleasing
situations have characteristics we may associate with Heaven. Alternatively, situations
which are painful or unsatisfactory are associated with Hell. Limbo is the name we give
to those situations we find difficult to define in such terms. They are neither good nor
bad. They are not heavenly or hell-like. They may have some of these elements, but
they are wholly neither. They are someplace outside these realms.

There are many interpretations and allowances for teaching limbo in varying Christian
denominations. It is not officially recognised doctrine but is considered by many
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implicit in the literature. 12 In Catholic theology, limbo forms part of the afterlife. 13
There are two limbos which to consider. The ‘Limbo of the Fathers’ or “Limbo of the
Patriarchs’ was a temporary state of afterlife where people who died before Christ’s
resurrection had to wait until Christ descended into Hell, freed them, and led them to
gates of Heaven. In religion, this is known as the Harrowing of Hell. This illustration of
Limbo affirms for some the idea that man may only enter into Heaven through Christ. 14
The second limbo in Catholic theology is the ‘Limbo of Infants’. This is a hypothetical
afterlife in which unbaptised children are permanently kept in limbo status because
although they were too young to commit personal sin, they not yet freed of original sin.
Only recently has the Catholic Church started to publically state that the existence of
Limbo is questionable. In 2007 the Vatican’s Theological Commission prepared a
document entitled: The Hope of Salvation for Infants Who Die Without Being
Baptised. 15 The text states that the concept of limbo is an “unduly restrictive view of
salvation”. 16 The document, which was approved by Pope Benedict XVI, does not fully
deny the existence of limbo nor does it “negate the necessity of baptism”. 17 However, it
does, as one priest on the commission states, “give serious theological and liturgical
grounds for hope that unbaptised infants who die will be saved and enjoy the beatific

12

See Chapter Seven of this thesis.
See Patrick Toner. ‘Limbo’, New Advent, The Catholic Encyclopaedia’, Vol. 9. (Robert Appleton
Company, 19 March 2013) <http://www.newadvent.org/cathen/09256a.htm>. See also Joseph Gallagher,
A Modern Reader's Guide to Dante's The Divine Comedy (Liguori/Triumph, 1999)
14
The reader might notice at this stage that in some instances limbo is capitalised as ‘Limbo’. In other
instances it is not. Throughout this thesis the capitalisation of limbo denotes a ‘proper’ form of limbo. For
instance, as used in the religious example of limbo. It is also capitalised in the Limbo dance and Limbo
song: see further in Chapter Six of this thesis. The same may be noticed for usages of Heaven and Hell vs.
heaven and hell and for purgatory: see Chapter Seven of this thesis. As before, capitalisation denotes a
‘proper’ and religious example.
15
International Theological Commission, The Hope of Salvation for Infants Who Die Without Being
Baptised, (2007) The Vatican
<http://vatican.va/roman_curia/congregations/cfaith/cti_documents/rc_con_cfaith_doc_20070419_unbaptised-infants_en.html>.
16
Ibid.
17
Ibid.
13

Page | 7

vision”. 18 As such, innocent souls have a hope of not being abandoned to limbo in the
afterlife. Yet, currently it is left up to individual priests to decide whether or not they
will teach the existence of limbo. The intention of this thesis is not to prove or disprove
the religious existence of limbo. Instead, this work seeks to establish comparable
parameters between the religious and ‘everyday’ understandings of limbo and to show
how the religious example of limbo has impacted upon society, and more particularly,
our legal system.

Law through the eyes of literature can also provide an important intersection in the
analysis of limbo. Many distinctions can be drawn from the concept of limbo found in
literature; what its structure it, how it operates, and how it may relate to our legal
systems and processes. One illustration of the afterlife which is referred to repeatedly
throughout this thesis is the very poetic and influential example as seen in Dante’s The
Divine Comedy. 19 Dante illustrates the afterlife as a place in which souls are categorized
into spaces where they receive various ‘rewards’ and ‘punishments’ according to how
they lived their lives. Dante invented a Heaven which allowed people to receive
an increasing level of rewards until they were finally able to witness the beatific vision of
God. He also created a Hell where punishments were apportioned in accordance with
the crimes the person committed on Earth. There are actually two areas which can be
referred to as limbo in Dante’s example; one which forms the first ring of Hell and
another lying just inside the gate of Hell – or put another way, outside of Hell proper.
In both instances, people simply exist in these spaces with a sort of ‘non-life’. They are
not allowed into Heaven nor are cast into the lower rings of Hell. They are denied
entry because their

18

Nick Pisa, ‘The Pope ends state of limbo after 800 years’, The Telegraph (online) 23 April 2007
<http://www.telegraph.co.uk/news/worldnews/1549439/The-Pope-ends-state-of-limbo-after-800years.html>. Emphasis added.
19
Dante Alighieri, The Divine Comedy of Dante Alighieri, above n 1.
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presence would certainly “defile heaven”. Conversely, they must also be excluded from
Hell as it would give the “wicked” a sort of “relative glory”. 20 In short, they are
abandoned to a life without “infamy or praise”. 21

This type of ‘non-life’ or ‘non-existence’ can be found to exist in modern society and is
another key area of exploration in relation to limbo. According to Agamben, the person
who lives this type of life is labelled the homo sacer or the person reduced to “bare
life”; cast out by society and left without any true legal identity. 22 In Ancient Roman
society the term ‘sacer’ meant ‘set apart’. Not only was homo sacer set apart from
Roman society and denied legal identity, a person could stone him to death and the law
would not care. It would not care because that person, in the eyes of the law, did not
exist. As such, homo sacer can be seen as outside or beyond the law. According to
Agamben, homo sacer can be found in modern society. He gives the example of
detainees in Guantanamo Bay. Much of Agamben’s thesis hinges on Schmitt’s work on
the state of exception. According to Schmitt, the power to exclude others, or as
Agamben says to ‘abandon’ others, lies with the sovereign. Schmitt writes that
“sovereign” is a “borderline concept”, and can only be defined as “he who decides on
the exception”. 23 Through the exception, spaces are opened up in which people are left
uncertain. In these spaces of limbo people are physically and legally excluded from
society. They are denied legal presence. However, we must remember that like the
abode of abandoned souls in the religious and literary examples, limbo is a place created
by a sovereign power. The person who is denied legal existence has an identity – or lack

20

Joseph Gallagher, A Modern Reader's Guide to Dante's The Divine Comedy, above n13, 12.
Dante Alighieri, above n 1, Canto III. Line 34.
22
See Giorgio Agamben, Homo Sacer: Sovereign Power and Bare Life (Daniel Heller-Roazen trans,
Stanford University Press, 1998) 71-115.
23
See Carl Schmitt, Political Theology: Four Chapters on the Concept of Sovereignty, (George Schwab
trans, MIT Press, 1985) [trans of: Politische Theologie] 5.
21
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of identity – much like homo sacer. They might not be able to be stoned to death – at
least not in Australia – but they can be arbitrarily and indefinitely detained,
discriminated against on basis of race, character or health, 24 and excluded from welfare
systems or legal support.

It would be unclear and dismissive to state that limbo is simply the place where legal
positions are at a crossroads. It would also be unfair to suggest that limbo is simply
‘outside’ the law, for the law certainly creates ‘places of waiting’. Instead it would be
more accurate to state that limbo is the place where the law withdraws from an issue;
from people. Or, looking back to our religious example; where the law abandons
people. We may accept a person into a country, but only after a period of detention or a
values test. A person may fit the criteria of a refugee, but we may find it unacceptable if
they have HIV/AIDS or a criminal record. However, by excluding these people, they
continue to remain uncertain about their future.

1.3 Structure: Themes of Limbo

As outlined in the objectives section of this chapter (1.1), this thesis moves through a
thematic approach at analysing and understanding limbo. The background section of
this thesis (1.2) provides the broad context for the research conducted in this thesis. In
each chapter, the argument is consistently applied that limbo is an uncertain space. The
following provides a general outline of each chapter and how it progresses though this
argument.

24

See Chapter Seven of this thesis.
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In Chapter Two, Limbus Incognitus, the nature of limbo and its performance as a border
is discussed. The first two sections of this chapter unpack limbo by exploring the
etymology of limbus, which means ‘border’. Another definition of the word is a ‘hem’.
An extended metaphor of sewing is used to explain how the border functions like a
hem. A connection is made between the fashioning of cloth and the fashioning of the
border. This contextualises the role of the State in its role of managing and fashioning
the border. In other words, the first part of the chapter considers how the State creates
the border. The second part of Chapter Two takes a moment to consider the border of
limbo in the Divine Comedy. Limbo found in the Divine Comedy is also a border area;
one which is created by a sovereign power to exclude others and at which only certain
types of people can appear. Likewise, people in Limbo are forced to appear as a certain
type. As such, a comparison is made between the Limbo in the Divine Comedy as well
as the one in reality – at the State’s border. The final section of Chapter Two picks up
on the notion of appearance at the border. Following the work of Nield, the border is
analysed as a theatrical space; a ‘stage’ where people perform in certain ways according
to the demands and structure of the border. Three successive Australian Government
Overseas Information Campaigns (IOCs) are examined to highlight the theatrical nature
of the border. The border is a space where a person can appear and yet, paradoxically,
limbo is the space where people are denied presence. As such, this chapter considers
that the State tries to ‘hide’ the border or attempt to make it appear as dangerous and
unattainable. Put another way, the border is made to become a type of limbo area;
incognitus to those who attempt to reach it.

Picking up from Chapter Two’s conclusion that the border is fashioned in a way to
exclude others, Chapter Three considers the physical areas that are created to exclude
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others. Camp Limbo starts out by addressing the concern of the ‘Age of Camps’.
Comparisons are drawn between the Nazi camps, the refugee camps overseas and the
detention centres in Australia. Schmitt’s work on the state of exception and Agamben’s
work on camp are used to further illustrate this point. Agamben notes that the camp is
where the exception becomes order of the day. The overall point of this chapter is to
show that limbo operates much like Agamben’s camp. It too, has become a government
tool used to ‘deal’ with refugees. However, limbo also offers an implied ‘promise’ of
eventual legal judgement. This chapter concludes by suggesting that a denial of this
promise and the denial of refugee identity equates to humiliation. In short, it can be said
that limbo – in its constant state of uncertainty – humiliates refugees by promising
judgement on one hand and denying recognition of who they say they are on the other.

Proceeding with the understanding that the State creates places where people are forced
to live lives of uncertainty, Chapter Four, The Law and a Life in Limbo, then considers
how the law comes into conflict with other legal instrument and in so doing, creates
situations that can be considered ‘legal limbos’. The primary concern of this chapter is
to illustrate the irreconcilability between Australia’s interpretation of people smuggling
and humanitarianism. It is shown that amendments to the Migration Act which ‘combat’
people smuggling also penalise asylum seekers and refugees. In other words, Australia’s
domestic law, which is said to exist in order to halt people smuggling, actually removes
the legal rights of those who seek asylum. To accomplish this task, Chapter Four
considers some of the amendments to the Migration Act and how they specifically come
into conflict with international law and human rights. The last part of this chapter
considers the case of Ali Al Jenabi who has officially been labelled a people smuggler
and a refugee. This case study illustrates the ‘grey area’ or ‘legal limbo’ found in the
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people smuggling/asylum seeking experience. It also highlights the shift between
uncertainty, to certainty, and back again. Before Mr Al Jenabi reached Australia, his life
was ‘in limbo’ and uncertain. The courts made a decision on his matter and sentenced
him to time in prison. However, after al Jenabi served his term in prison the
Government used several methods to make his identity as refugee and presence in
Australia uncertain. His case is analysed through media representations and the ‘facts’
of the case as reported in the Judge’s decision. The law, from a positivist approach, is
supposed to make a decision on a matter and therefore, give certainty to the people the
decision affects. However, it is shown that this is not always the case. The State creates
law; ‘additional law’ in order to keep people in indefinite limbo. In addition, even those
who manage to have their ‘day in court’ can be put into limbo by the State in the future;
after a legal decision has been made.

Chapter Four explores the media representations of the case of al Jenabi and shows that
the media had a significant influence in shaping the public opinion of Mr Al Jenabi.
Chapter Five, Refugee limbo in the media, then proceeds to unpack limbo through
specific media analysis. Limbo is a concept which is commonly associated with
refugees and asylum seekers. The first part of this chapter details the methodology used
to conduct the analysis. Following this, three representational themes of limbo evident
in the media are considered. They include physical limbos, limbos in the law or ‘legal
limbos’ and psychological limbos which include mental and bodily states. In the
conclusion it is shown that the widespread and ongoing usage of the word ‘limbo’ in the
media demonstrates that no matter which side of the debate one may stand, it is difficult
to escape the limbo narrative.
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Throughout this thesis it is shown that there are all types of meanings which can be
associated with limbo. Chapter Six, The Refugee Limbo, looks at the limbo concept
metaphorically through an analysis of the dance by the same name. Firstly, the
importance of play as a method by which we learn about and understand our world is
outlined. Next, the limbo dance is deconstructed through the use of expanded metaphor
to show, following Wilson Harris and others, that the limbo dance is not merely a game,
but has an “inner” history that can be applied to the refugee experience. 25 This inner
history is a consideration of the refugee experience and story that allows them to be
present in the limbo explanation.

Instead of focusing purely on the limbo dialogue, Chapter Seven, Great Southern
Purgatory, considers Purgatory’s role in the refugee situation. Purgatory is also a place
in the afterlife where people must wait. However, the wait is much more certain in
nature. Like Dante’s island of Purgatory, Australia is also a land where people from the
outside who reach its shores must wait and then prove themselves worthy of entrance.
Purgatory has seven ‘levels’ where people must endure certain conditions and thus,
purge themselves of any potential to commit future sins. In this chapter, Australian
Purgatory is considered likewise; with seven levels of purgation. These levels include
Australian Values, health requirements, DNA tests, Controversial Applicant concerns,
character and penal clearance requirements, security tests, and the citizenship test.
‘Prepurgatory’ or ‘Ante-Purgatory’ is also considered in this chapter.

Chapter Eight concludes this thesis with a discussion on the possibilities of refugee
situations and outcomes ‘beyond’ the limbo matrix. It also, considers the necessity of
25

Harris Wilson, Fable & Myth in the Caribbean and Guianas / Wilson Harris; with a New Introduction
by Selwyn R. Cudjoe, Rev. and updated ed. (Calaloux Publications, 1995) 22.
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certain ‘legal limbos’. Specifically, the uncertainty associated with limbo is analysed in
relation to the legal concept of good faith. This chapter addresses the question of
whether or not refugee law – including domestic and international laws and policies –
can be said to operate in good faith and if so, can they operate in a world of limbo.

While there is an enormous amount of work dedicated to asylum seekers and refugees
spanning across many different disciplines, there is a gap in the existing scholarship on
the topic of limbo. This thesis sets out to provide new and unique insights into what
limbo is and how it fits in to our legal culture. More specifically, emphasis is placed on
how limbo relates to the refugee experience. It is shown that limbo is a dynamic feature
not only in our everyday lives, but also present in our legal culture. Limbo carries with
it empirical notions which determine our understanding of the world and of the people
in it and consequently, these notions influence how we legally deal with asylum seekers
and refugees.
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Chapter 2
Limbus Incognitus
For whom is the border a friction-free zone of entitled
access, a frontier of possibility? Who travels confidently
across borders, and who gets questioned, detained,
interrogated, and strip-searched at the border?1
-

Conquergood

In the introductory chapter of this thesis I discussed how limbo can be looked at as
being part of how the world is viewed and understood. Limbo makes up the spaces that
people perceive as hopeless or irreconcilable. I concluded in the introduction that the
sense that people have about limbo is uncertainty. This is how these spaces are broadly,
perhaps even somewhat, thoughtlessly labelled. ‘Limbo’ is how people interpret aspects
of the world that they do not (or will not) fully understand. In other words, limbo is part
of the paradigm; the pattern, which has been developed of our world. This pattern
includes those aspects of life that are found to be either part of some terrible hell, a
sublime paradise or an uncertain limbo located somewhere in-between. In each case, our
minds teeter with the concept of limbo; we are uncomfortable with limbo and move
unsteadily around it. We have these feeling because what we do know about limbo is
that it is a world of the unknown; anything can happen in limbo. Time is suspended in
limbo and the rules no longer apply to us. All this gives us a sense that our lives are in
an unbalanced state. We are left in a space out of our control - neither here nor there and we long for any sense of belonging.

The world of ‘limbo’ is a borderline world. It is a world that borders on safety and
harm; protection and persecution. However, limbo’s border does not lie between these

1

Dwight Conquergood, ‘Performance Studies: Interventions and Radical Research’ (2002) 46(2) TDR
(1988-) 145, 145.
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areas. Instead it lies on the ‘outside’ of the natural order of things. It belongs only by its
not belonging. Limbo forces us to surrender to this fact. We are unable to access
‘Heaven’ and unwilling to return to ‘Hell’. In this study of Refugee Limbo, a deep and
nuanced understanding of limbo is provided. We can glean from various sources
something meaningful about the realm of limbo. In particular, this chapter analyses
limbo in relation to the State’s border. The border is constructed in ways which Nield
suggests are ‘theatrical’. The border works the same as theatre in the way that it creates
– in fact, demands – certain types of encounters. In this chapter Australia is critiqued for
its practice of creating such encounters with those people who attempt to come to its
shores by boat. Three successive Government’s ‘Overseas Information Campaigns’ are
used to illustrate this point.

2.1 Picking at the seams

The nature of any limbo – what it is and the way it performs either as a geographical or
metaphysical element – may be gathered from the word’s origins. As noted in chapter
one, the word ‘limbo’ derives from the Latin limbus which means ‘border’ or ‘hem’.
Thus, the nature of limbo is to designate the ‘edge’ of something. At the same time, it
can be said that limbo separates one thing from another by the means of this edge. The
purpose of limbo (like any other border) is to keep different bodies ‘hemmed in’.
Borders themselves have features and performative functions much like the hem of a
piece of fabric. In hemming, the edges of a piece of fabric that have been cut are sewn
in such a way as to prevent any unravelling. ‘Run-away’ threads are trimmed off so that
they do not present themselves as a further nuisance while one attempts to make a neat
and final edge. The rough border, full of loose threads and uneven edges, is folded back
upon itself, folded back once more, and then, sewn so that it is completely enclosed in
Page | 17

fabric. The once disordered section becomes completely hidden; securely stitched in by
needle and thread. In so doing, these unsightly portions remain part of the overall fabric,
but are concealed so they are not seen as part of the finished product. They belong to the
overall fabric but only in a way that conceals their presence. On the surface, the hem is
fashioned not only to give a neat and tidy impression – for appearances – but also to
improve the overall strength of the new border. Part of the purpose of hemming is to
make sure something lasts. In a similar way, much effort is exacted to make sure that
national borders function and appear as a certain type; neat, organised, strong and ‘made
to last’. Put another way, the State makes alterations the fabric – legal and physical –
which relates to refuges. This may entail sewing in or cutting away portions with the
overall intention to strengthen the national border. As such, the border – not only in the
physical sense, but only the laws and policies which relate to the border – are constantly
in a state of fabrication. When alterations are made that limit the ways that refugees
may engage with protection systems, limbos are created.

In Australia, certain types of people (namely those who enter by boat) and the certain
types of places where those people arrive (namely excised areas like Christmas Island)
are ‘cut away’ or hidden at a point of limbus because those people and places appear to
make the border weak. The border demands that only a particular type of person may
enter the country and only through a particular means. As such, people who gather at
the border are forced to appear as a certain type. They appear as bodies which can be
either ‘cut away’, ‘hidden away’ or ‘accepted in’. In fact, it is only at the border of the
State where ‘outsiders’ can appear. In international law, refugees only legally appear
once “outside the country of his nationality”. 2 Further, it is the State that has the

2

Convention Relating to the Status of Refugees, opened for signature 28 July 1951, 189 UNTS 150
(entered into force 22 April 1954) Art. 1A(2)
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responsibility for offering refugees protection. The Refugee Convention addresses the
State rather than refugees themselves; laying out the rights and responsibilities of the
State when it comes to protecting those people who seek asylum. The refugee’s
relationship to the State and the State’s border are used as marking criteria for the
definition of refugee; for those “outside” their country and who the term refugee “shall
apply”. 3 However, as Crock, Saul and Dastyari point out, “interpretation of the
[refugee] definition varies between countries and even between different decisionmakers, tribunals and courts in the same country”. 4 Refugees are told in what ways they
must appear at the border and in addition, what should be their appearance. Refugees
are told their essence; what essential qualities they must have in order to be labelled
“genuine”. People who come to the border are treated according to how they appear at
the border. Citizens are welcomed home while non-citizens or strangers are treated with
varying levels of hospitality or alternatively, scepticism. ‘Unlawful entrants’ are locked
away, detained, questioned and in too many cases, kept in the dark regarding the
reasons why or for how long this treatment will last. The function of the border is to
separate us from them. In so doing, the border calls into question our identities. It
defines the type of people who are outside and the type who are inside the border; what
qualities those groups of people supposedly share. As Nield states: “The point of
the border is as much to determine who is outside as who is inside”.5 It tells us
this information by clearly defining who belongs and who does not.6 The decision of
who belongs where and what must be done with the people who approach the
border depends on what the State considers to be in its best interest and the State
fashions
its
3
Ibid.
4

Mary Crock et al, Future Seekers II: Refugees and Irregular Migration in Australia (Federation Press,
2nd ed, 2007) 85-86. My additions.
5
Sophie Nield, ‘On the Border as Theatrical Space: appearance, dis-location and the production of the
refugee’ in Joe Kelleher and Nicholas Ridout (eds), Contemporary Theatres in Europe : A Critical
Companion (Routledge, 2006) 61-72.
6
See Chapter Seven of this thesis.
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laws according to this interest. Laws and policies are fashioned to complement each
other, but this complementary nature is to ensure the State’s ability to decide is never
called into question. For instance, changes which were made to the Disability
Discrimination Act 1992 (Cth) (the DDA) ensure that any discriminations which are
made as a result of any application of the Migration Act are considered lawful. 7

If the Australian border is picked apart at its 'seams’ it can be seen that it is constructed
in a way to appear as a strong and unquestionable mechanism. However, we will also
find that which has been ‘hidden away’. The Government suggests that it fulfils its
international obligations at the border yet, at the same time, it remains restrictive, hides
‘imperfections’ and ‘hems in’ unwanted arrivals in ways which restrict their access to
the inside of the State. People are moved to other more ‘appropriate’ places, out of the
public eye, until they can be dealt with. In addition to ‘moving people along’, the border
moves as well – it is not a static thing. It moves – or more correctly, is moved –
according to the needs and desires of the State. Finding the border – the place where a
person can appear in order to seek protection – and moving through it, can be a difficult
task. This is because the border is patrolled, excised, secured, regulated, and restricted
to ensure that only certain types of people may appear at the border’s door. Conversely,
the border chooses whether or not to appear to those people; to either welcome or
unwelcome those arrivals. In other words, the border appears incognitus. That is, the
border is not known to certain people or, at least as the Australian Government suggests,
that the border shall not be known to such people as those who enter “unlawfully” by
boat. When a thing is incognito, it is in disguise or assumes a certain type of character in
order to avoid detection. By this method, Australia’s border attempts to avoid

7

See Disability Discrimination Act 1992 (as amended up to Act No. 124 of 2009) (Cth) s52. See also
Migration Act 1958 (as amended up to Act No. 91 of 2009) (Cth). See also Chapter Seven of this thesis.
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encounters by others; to avoid approach or recognition as a place where people may
seek assistance. This begs the question: What is it that is actually ‘hidden away’ when
borders are fashioned to appear incognito?

What is hidden away are people and the stories of those people at the border; their
stories which only they can tell. Michel de Certeau wrote “what the map cuts up, the
story cuts across”. 8 Conquergood states that this polished phrase “evokes a postcolonial
world crisscrossed by transnational narratives, diaspora affiliations, and, especially, the
movement and multiple migrations of people, sometimes voluntary, but often
economically propelled and politically coerced”. 9 Due to these world conditions,
Conquergood suggests that instead of thinking of “place” as a circumscribed territory,
we now think of it as a “heavily trafficked intersection”. 10 The lines on a map – borders
– are not simply there to signify national boundaries. They are there to be travelled
across, between or around; interacted with. However, the border is a selective barrier
which allows only particular bodies to pass through, but not others. Conquergood puts it
this way: “A boundary is more like a membrane than a wall”. 11 However, Conquergood
states that Certeau’s statement also points to a different type of travel; one between two
different domains of knowledge. The “map” suggests an “official, objective, and
abstract” type of knowledge; a “view from above”, while “the story” implies something
“practical, embodied, and popular”; a view from below or as Conquergood borrows
from Haraway, “a view from the body”. 12 In other words, the body’s “story” cuts across
“official” borders. According to Conquergood, official views on particular global issues

8

Michel Certeau as quoted in Dwight Conquergood, above n 1.
Ibid.
10
Ibid.
11
Ibid.
12
Haraway as quoted in Conquergood, above n 1.
9
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“pretend to transcend location”. 13 For instance, the definition of the refugee and State
sovereignty are expressed as ‘universal’ or ‘commonly accepted’ concepts. However, in
reality, “global forces (such as refugee movements) are taken up, struggled over, and
refracted for site-specific purposes”. 14

2.2 Fashioning the border

The movements of refugees and asylum seekers are dealt with in various ways around
the world. Laws and policies vary from country to country and in some cases, vary
within the country as well. Once again, using Conquergood’s words, the site specific
purposes that refract refugee movements include their direction or their ability to
appear. In other words, their direction or their ability to appear at the border is changed
or channelled in order to achieve particular outcomes. By which means then does
Australia accomplish the ‘fashioning’ of its border to deal with refugees and for its own
purposes? In Australia, refugee issues are matters of migration and border security. The
type of border Australia has reflects the multitude of laws and policies put in place to
deal with migration and security. Refugee issues remain matters for the Department and
the Minister for Immigration - there is no Minister for Refugees or Asylum in Australia
as there are in other countries. 15 As the laws and polices seek to ‘deal with’ migration or
security issues, they in turn, affect refugees and asylum seekers by creating spaces
which either push them away or hold them at some particular space where they are
excluded from access to legal and social systems which could offer them protection. All
13

Ibid.
Ibid. My additions.
15
For instance, Afghanistan has a Ministry of Refugees and Repatriations. Denmark has a Minister for
Refugees, Immigrants and Integration. In Sweden refugee issues are a matter for the Minister of Justice.
Bosnia and Herzegovinian have a Ministry for Human Rights and Refugees. Conversely, the US and UK
have government departments which deal with asylum issues which, like Australia, are closely linked
with immigration, citizenship or border security. See the US Bureau of Citizenship and Immigration
Services (CIS) of the Department of Homeland Security (DHS) and the UK Border Agency of the Home
Office, respectfully.
14
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of these aspects form the limbus; the line that is marked out – real and imagined – that
separates the ‘outside’ from the ‘inside’; the edge of protection. In other words, you are
either cut from the same cloth, or you are not; and if you are not, then you are cut away
or hidden in order to maintain the appearances of the border. Laws and policies are part
of legal fabric, but their specific role is to conceal refugees who come by boat at a
‘hemming point’; an area of limbus; a type of border where they may be legally
excluded. Since they are excluded, they are left to an ‘uncertain’ world, where anything
can happen. As I mentioned in the introduction, this space is limbo.

2.3 Limbus Hereafter

The uncertainty of a life in limbo is also found in the Divine Comedy. In this example,
limbo is the ‘edge’ of Hell. The inscription at the gate of Hell warns people to “abandon
hope” if they choose to enter. 16 Limbo forms the border between the living world and
the dead condemned to a type of ‘non-existence’ in the afterlife. There are two
particular places in Limbo in which souls reside. They are found either in Hell’s antechamber or in the first ‘circle’ of Hell. The souls found in these limbos are guilty either
of the “great refusal” – denying the existence of Heaven and Hell – or they died without
being freed of original sin. 17 As such, they are rejected by both sides. They are not
punished as such, but they live a “debased” life and are “envious ... of every other
fate”. 18 Virgil tells Dante: “No fame of them the world permits to be; Misericord and
Justice both disdain them”. 19 Gallagher writes of this group of souls: “pity and justice
despise them. They would defile Heaven; they wouldn’t fit into Hell’s scheme either,

16

Dante Alighieri, The Divine Comedy of Dante Alighieri (Henry Wadsworth Longfellow trans,
Routledge, 19--?) Canto III
17
Ibid. Line 60.
18
Ibid. Lines 47-48.
19
Ibid. Lines 49-50.
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for they would give the wicked some relative glory”. 20 In other words, they belong
nowhere – nowhere but limbo, which is essentially a ‘non place’.

Dante meets many souls resigned to this uncertain existence in limbo – or even more
correct – a type of non-existence. They are forgotten to a realm which is neither-nor. It
is not life. Nor is it a true death; at least in Dante’s example because in death, the person
is not offered any certainty or final judgement. Limbo does not punish, at least not
exactly. Nor does it offer any reward. As can be recalled from chapter one, limbo only
offers uncertainty. The first set of souls Dante meets are just inside the gate of Hell.
When Dante enters the gate he notes that

There sighs, complaints, and ululations loud
Resounded through the air without a star,
Whence I, at the beginning, wept thereat. 21
The souls there are naked and chase after a quickly changing banner while constantly
tormented and stung by gadflies and hornets. 22 The changing banner that the people
chase in the afterlife represents the worldly pleasures they chased in life and their lack
of commitment to God. It also seems to represent the uncertainty they will experience in
their particular afterlife; doomed to an existence chasing after something which cannot
be truly defined. The people in limbo are not offered reward or punishment. They are
held by the universal law of nature – that everyone must die – but they are excluded by
this law as well, for they are not offered a ‘true’ death; receiving no recognition from
either side – they receive neither reward or punishment in the afterlife. Dante asks

20

Joseph Gallagher, A Modern Reader's Guide to Dante's The Divine Comedy (Liguori/Triumph, 1999)
13.
21
Dante Alighieri, above n 16, Canto III, Lines 22-24.
22
Ibid. Lines 52 and 65-69.
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Virgil what are the noises he hears and what is it that torments the people so. Virgil
replies

... “This miserable mode
Maintain the melancholy souls of those
Who lived withouten infamy or praise. ...
The heavens expelled them, not to be less fair;
Nor them the nevermore abyss receives,
For glory none the damned would have for them.”
... “These have no longer any hope of death;
And this blind life of theirs is so debased,
They envious are of every other fate.
... Let us not speak of them, but look and pass.” 23
The second group is a crowd of naked souls who gather on the far side of this plain by
the river Acheron. Here they wait to be ferried across by the demon Charon to their
permanent places in the descending spiral of Hell. After Charon takes Dante and Virgil
across the Acheron they come to first section of Hell where souls are forever punished
for the type of life they lived on Earth. The First Circle of Hell is Limbo ‘proper’; a
place resigned for virtuous non-Christians and those not baptised. These people had not
sinned, but cannot be allowed into Heaven. As such, they are destined to live “without
hope ... in desire” for salvation. 24 “Great grief seized” Dante when he learns this as
some of the residents of this realm he recognized as “people of much worthiness”. 25

Like Dante’s Limbo, this is what refugees find at the limbus – an uncertain space where
they are forced to live in “desire” of protection. 26 It is a space where they are held by

23

Ibid. Lines 32-51.
Ibid Canto IV. Line 42.
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the law but at the same time, they are excluded by the law. In other words, the space
where refugees are held merely borders on protection. However, it follows that it
borders on persecution as well. In each sense, the border comes close to one of two
conditions, but wholly, it is neither. As such, the person remains uncertain to their
eventual fate.

The way in which limbo is situated in the afterlife creates certain types of appearances.
The soul is not judged; neither saved nor damned. The soul in limbo is abandoned and
no longer considered; they do not belong. The borders that refugees encounter perform
much the same way as limbo does in the afterlife. It neither saves (offers protection) nor
damns (refoulment). It remains a place of uncertainty and as such, asylum seekers and
refugees that come to this place appear as certain types. It is this appearance at the
border that is discussed in next section by an application of Nield’s theatrical
jurisprudence.

2.4 Limbo Theatre

Sophie Nield’s work, in her words, is “about the construction of theatrical spaces by
events in public”. 27 However, Nield states that “limitations ... have been imposed on the
term ‘theatrical’” that extends to real-life events and situations which, in the end, equate
them to only “having properties like the theatre”. 28 In this sense, comparisons of real
world events made to theatre tend to create an understanding in “metaphorical terms” or
that these events simply have a “surface likeness to theatre’”. 29 To correct this problem
Nield says that “[t]he ‘theatrical’ must be seen as having a set of qualities, practices and

Jacques Lacan, The four fundamental concepts of psych-analysis (Jacques-Alain Miller trans, Hogarth
Press, 1973) Seminar XI, 235.
27
Sophie Nield, above n 5.
28
Ibid. Original emphasis.
29
Ibid.
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forms of spatialisation which may certainly be present in, but are by no means limited
to, the practice of theatre”. 30 She continues by stating that “the strategic ‘return’ to the
theatre and the theatrical can be seen as a means of saying useful things about social
practices, and providing us with useful means of interpreting (and learning to act in) our
world”. 31 In her example of people movements across Europe, Nield suggests that the

literal, physical movements [have] become a part of the cultural
imaginary, influencing the ways in which we conceptualise, and describe
the continent. ... [M]igration, post-colonial and post-war experience, all
speak to the profound influence of journeys displacements and the
experience

of

difference

on

contemporary

European

cultural

production.” 32
However, at the same time, Nield suggests that Europe is “being forged as a theatrical
imaginary through the ways people try to cross it.” 33 She therefore “broadens” the
discipline of theatre by suggesting “some of the ways in which identity, space and
appearance work together in the encounter at the border are similar to the ways they
work together in theatre”.34 Nield expands the idea of “theatrical” to include any space
that is created to “compel certain kinds of appearance”. 35 This does not mean that
people or the management of borders are ‘theatrical’ in the sense that people ‘act’ or
‘pretend’ to be something they are not; at least, not necessarily.

She argues that the border operates ‘theatrically’ in the sense that it is the place where
characters appear – “it is the only place where they can appear”. 36 Also, as in theatre,
the border (or stage) makes its appearance upon the arrival of the character: “The
30
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border, and the border-dweller or refugee … both ‘appear’ at the moment when they
come into conjunction”. 37 The border is a space created which “stages” certain
encounters and in turn, “‘produce[s]’ the individual who attempts to cross”. 38 In other
words, the unique organisation of border areas; how they are legally and socially
constructed and defined, compels people to have certain appearances at the border.
Further, the

relationship between the space of fiction, the space of the stage and the
space of the audience ... requires all three to be somehow present and
absent in different combinations [and] produces something which ... can
be identified as a peculiarly ‘theatrical’ configuration of space. 39
A “theatrical appearance” according to Nield is one in which a “character” (in this
sense, a refugee) is required to appear and “operate simultaneously as both what they
are (the material physical body of the performer) and also what they are representing
themselves to be (their ‘role’ within the performance).” 40 As such, the body presents
both aspects of the individual which are represented in theatre; that of “actor and
character”. 41

Nield states that “[a] place which does not exist ... is made ‘present’ through the
theatrical event, whether through design and realisation, or through being described in
language”. 42 According to Nield, recent “political developments” such as the ‘war on
terror’ have led to an increase in “mechanisms” which regulate migration in Europe.
These mechanisms are not “neutral” but instead, “contribute to the construction of both
identity and space – to the production of theatrical space and the theatricalised
37
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encounter”. 43 Similar mechanisms – with similar outcomes – have also been on the
increase in Australia. In Australia, asylum seekers have been divided into two main
groups of people: those who arrive by boat and those who do not. For the perspective of
the law, these modes of entry have been translated by the Australian Government as
“illegal” and “legal” means of entry. As such, people who arrive by boat cannot escape
being associated with certain types of identities: illegal entrants, people smugglers, or
threats to sovereignty or national security. The Migration Act codifies these identities in
law. This is an example of how Australia has created a ‘theatricalised’ encounter with
refugees. The laws and policies which relate to the Australian border create certain
types of refugee appearances.

Nield states that if the person who comes to the border is unable to represent themselves
effectively; to “play” themselves; then they will fail to broach the border and
“disappear, both legally and performatively”. 44

For some time, Australia has had the “social practice” of deterring others from its
border. As part of this practice, ‘Overseas Information Campaigns’(OICs) have been
used to stage certain types of encounters; namely, “warn” those who might attempt to
come to the country by boat that they will not be welcomed or that the journey is
dangerous. In other words, OICs are used as “fear campaigns”. I have selected three
successive Australian Government’s OICs in order to demonstrate how they create
spaces which “compel certain types of appearance” – how they create a fearful and
illegal presence of refugees – and perhaps more correctly, compels that there be no
appearance of people who come by boat to Australia, regardless of the fact that they
may or may not be in need of protection.
43
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2.4.1 Pay a People Smuggler and You’ll Pay the Price
In October 1999, two years before SIEVX sank en route to Australia 45, Immigration
Minister Phillip Ruddock launched an ‘Overseas Information Campaign’ aimed at
stopping illegal entrants. Its slogan: “Pay a people smuggler and you'll pay the price”. 46
According to Ruddock, publicity material was “distributed throughout high risk people
smuggling source countries as well as transit countries to warn people of the risks of
trying to enter Australia illegally”. 47 This information included videos, radio news clips,
posters and special information kits. 48 According to a media release by DIMA:

Mr Ruddock said the campaign would have both an international and
domestic focus. On the international front, the campaign will target
would-be illegal entrants in high risk source countries, such as China,
Iraq, Sri Lanka, Turkey, as well as people smugglers in transit countries
such as Thailand, Indonesia, Malaysia and Papua New Guinea.
“Campaigns will be tailor made for individual countries to ensure they
are culturally appropriate,” said the Minister, and include videos, radio
news clips, posters and special information kits that will be translated into
12 languages. These items will be distributed to media outlets by DIMA
staff on the ground. “With today's launch,” said the Minister, “the
Australian Government is sending a clear message that we will do
everything in our power to stop smugglers who trade in human cargo”.49

45

SIEV-X – or Suspected Illegal Entry Vessel X was an Indonesian fishing boat that was en route from
Sumatra to Christmas Island carrying over 400 asylum seekers. It sank in international waters on 19
October 2001, killing approximately 146 children, 142 women and 65 men. For more on this particular
incident see A. C. Kevin, ‘A certain maritime incident: the sinking of SIEV X / Tony Kevin’, (Scribe
Publications, 2004)
46
DIMA, ‘Pay a People Smuggler and You'll Pay the Price: Its Not Worth the Risk’, (1999) Canberra.
Information regarding this campaign was previously located on the DIMA website, but has since been
removed.
47
DIMA, ‘New Campaign To Stop Illegal Entrants’ (Media Release, MPS 155/99, 29 October 1999). See
also OECD, ‘International Migration in Asia: Trends and Policies’, (OECD Publishing, 2002) 78.
Emphasis added.
48
Ibid.
49
Ibid.

Page | 30

Ruddock stated that: “We will be sending a clear message that people thinking about
undertaking such a trip will fail, will be ruined financially and could even die”. 50 Part of
the campaign included video footage warning people of the dangers of coming to
Australia by boat. The videos explained that people could be “eaten alive” and “showed
open-mouthed crocodiles and sharks”. 51 If people survived these horrific possibilities,
the video continues that people would be sent to remote detention centres and “could be
stuck in an inhospitable desert where the snakes could get them”. 52
Ruddock defended the necessity of the videos.
Now when you see them you might think that they are a little
sensational. You may think that they're horrific, and that maybe we're
trying unnecessarily to scare people from coming to Australia. So I want
to stress that the information in all of these videos is based on fact.53

Ruddock maintained that the videos were “very powerful weapons against a criminal
trade in human misery”. 54 In addition, the campaign reinforced the fact that the
Australian Government was “introducing even tougher penalties for people
smugglers”. 55
The Overseas Information Campaign also had a domestic focus to spread the “message”.
Ruddock stated that “On the domestic front, I am calling on all Australians to let their
friends and relatives know that the message is clear: pay a people smuggler and you'll
pay the price. People must understand that Australia welcomes migrants - not illegal
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entrants”. 56 To help migrants already in Australia spread the message in their country of
origin, Mr Ruddock said four information leaflets had been developed. The leaflets
explain what happens to illegal air and boat arrivals, what the Australian Government is
doing to stop arrivals, why people must help stop illegal entrants and how they can help
to do so. All of the leaflets, posters or information booklets have the DIMA emblem
located somewhere on the material. One leaflet used as part of the Overseas Information
Campaign and distributed domestically in Australia is entitled: “WHY YOU MUST
HELP STOP ILLEGAL ENTRANTS”. 57 Throughout the Overseas Information
Campaign persons who have a legal right to seek asylum were coupled with the notions
of ‘illegal entrants’ and ‘people smuggling’. Nowhere in the literature is the words
asylum seeker or refugee mentioned. Instead, the literature states: “We need to tell the
people smugglers and the potential illegal immigrants that Australia is determined to
stop those people who try to break Australia’s law.” 58 The literature aims to convince
Australians that the people trying to come to Australia are potentially illegal, instead of
being potentially asylum seekers or refugees. The leaflet says that people should be
angry about these “illegal entrants”:

Every time illegal entrants arrive on our shores people become angry. They
are angry because:
•

they read media reports that say people smugglers are working with
some individuals in Australia

•

millions of taxpayers’ money is spent on locating, detaining and
removing illegal entrants when it could be spent on other services for
the Australian community
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•

they do not like people who try to jump the queue ahead of people
who are trying to come to Australia legally 59

This does not simply imply to the reader how they should feel as much as it explicitly
tells them that they should be “angry” about the people coming by boat. This is a typical
example of emotional journalistic narrative; appealing to our emotions rather than our
rational common sense which should prevail but doesn’t. The leaflet concludes by
suggesting that: “We all have a responsibility to stop people becoming victims of people
smugglers”. 60 This statement leads to information which can be found on another leaflet
entitled: “WHAT YOU CAN DO TO HELP STOP ILLEGAL MIGRATION”. 61 On this
leaflet Australians are encouraged to actively tell people who are thinking about coming
to Australia by boat that “they will fail, they will be ruined financially and they could
die”. 62 The Overseas Information Campaign uses specific terminology like “illegal
entrant” and only talks about the dangers of coming to Australia by boat in order to
convince the reader that they are performing a service not only to the country, but also to
the potential entrant who is putting their life in danger. Never are the notions of
humanitarianism or asylum introduced. Neither are the terrible conditions which people
face in their home or transit countries. The sheet says: “The Government is confident
that all sections of the Australian community do not agree with illegal migration”. 63
Again, this is another example of the public being told what to feel about illegal
immigration and consequently, asylum seekers.

On a leaflet entitled “HOW AUSTRALIA IS STOPPING ILLEGALS” the Australian
Government states that it is “getting tougher with illegal entrants” and has “introduced a
59
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range of initiatives” to stop illegal entrants from arriving on Australian shores. 64 These
“initiatives” include the introduction of a 20-year jail sentence and fines up to $220,000
for people smugglers and the practice of “excluding unauthorised arrivals from
accessing permanent residence by giving genuine refugees a three-year temporary
protection visa or a short-term safe haven visa”. 65 On the leaflet “PAY A PEOPLE
SMUGGLER AND YOU’LL PAY THE PRICE” people are warned that “boat people
are placed in detention at Port Headland or Curtin [which is] 1,500 km from the nearest
capital city, Perth, and Curtin is 2,200km from Perth”. 66 People are warned that many
“boat people” have been “returned home” while the rest are “not released into the
Australian community”, are “not allowed to work” and have “lost all the money they
paid to people smugglers”. 67 People are also warned that “boat people” will pay and lose
large sums of money to people smugglers and that “sometimes they die” when
attempting to come to Australia. 68

As shown, the pamphlet provides an emotive narrative. Firstly, to the refugees, it is a
warning that coming to Australia is dangerous. It sends a clear message that they will
not be welcome and may lose their money or even their lives if they use a people
smuggler to come to Australia. Secondly, to the ‘average’ citizen of Australia, the
pamphlet tells them how their government is combating the ‘threat’ of illegal entrants
and people smugglers. It also tells people how they should feel about people who utilise
people smugglers in order to enter the country. The narrative elevates the notion that
people who use people smugglers are “illegal entrants” while never mentioning the fact
that they are asylum seekers with a legal right to seek protection. In addition, the
64
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pamphlet suggests how Australians not only “can” help stop people smuggling activities,
but appeals to each person’s civic duty; why they “must” not help illegal entrants.

The cover of another pamphlet and a large poster in the information pack says:
“Thinking of going to Australia? STOP. Do not travel to Australia without a visa or
proper travel documents”. 69 The image shows a locked gate with a sign which reads:
“Keep Gate Closed”. The pamphlet warns the reader:

If you choose to enter Australia illegally, without a visa...
•

You will NOT be welcome

•

You WILL be caught

•

You WILL be kept in detention centres, thousands of kilometres

from Sydney
•

You could LOSE all your money and be sent back

IT’S NOT WORTH THE RISK!
To Travel to Australia you must have a visa from an Australian
Government Office. 70

The Overseas Information Campaign also includes posters. One poster says: “Pay a
People Smuggler and You’ll Pay the Price. Its Not Worth The Risk”.71 [sic] The poster
shows an image of Australia with the outlines of human figures strewn across the poster.
Each figure has a number next to it signifying the numbers of “boat people” who have
allegedly been “caught”. The poster bears a striking resemblance the Aboriginal Flag;
using a similar layout and the colours black, red and yellow. The middle of the poster
says: “5742 Illegal Boat People Caught in the Last Ten Years”. 72
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The Overseas Information Campaign’s “China-Specific Poster” slogan reads toudu yici
huihen zhongsheng. This translates as the following: tondu - To depart and arrive
illegally by boat, yici – once; one time, hui hen – to regret one’s actions, zhong sheng –
for the rest of your life. 73 (See Figure 1 below) The poster has four cartoon illustrations.
Each cartoon has a single character in the corner of the image and two characters
underneath which provide a clearer description of the concepts expressed by the single
character. In the first image (reading right to left) a man is shown relaxing on a bale of
hay next to farming fields daydreaming about the city. It is a beautiful day, but perhaps
not as beautiful as the man imagines the city is as indicted by his smiling face and by the
‘thought bubble’ above his head. In the background you can see the dark silhouette of a
woman and child with their arm around each other. The caption reads: “to dream”. 74 The
second illustration shows the man paying a people smuggler. The smuggler is standing
in a small boat and looks like a snake. (The Indonesian police’s nickname for people
smuggler is ‘snake head’.) Inside the boat silhouettes of other passengers can be faintly
seen. The caption reads: “to commit a crime”. 75 The third image shows the man being
surprised and/or scared by a kangaroo who meets him on the beach. The man is alone
and there is a ship sailing away in the distance. The kangaroo is carrying handcuffs. The
caption here reads: “to return home”. 76 In the final illustration, the man has been
returned home and to his field. This time the skies are grey and the man is shown
working in the field with sweat dripping down his face. The woman and child have been
moved to the foreground and both are in tears. In the bottom corner of the illustration the
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‘snake head’ greedily counts his money. The caption reads: “to be extremely poor and
needy”. 77

Figure 1: DIMIA Overseas Information Campaign,
‘Pay a People Smuggler and You’ll Pay the Price’, China Specific Poster.

The ‘Pay a People Smuggler and You’ll Pay the Price’ campaign creates a certain type
of encounter with refugees. Domestically, it sends the message that “initiatives” are
being taken to stop people smugglers and that people who attempt to come to Australia
by boat do so illegally. Internationally, the campaign sends a message of fear to potential
asylum seekers. It suggests to people who wish to come by boat that they are not
77
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welcome and that they are committing a crime by coming to Australia by boat. The
campaign also uses images of crocodiles, sharks, snakes, and isolated detention centres
in deserts to convince people that “it’s not worth” coming to Australia. Australia
becomes a dangerous and unwelcoming place through this theatricalised encounter.

The OIC is used to create a feeling of fear and anger at home and abroad. At home,
people are told that they should not agree with people who use people smugglers.
Abroad, potential illegal entrants are discouraged by threats of dangerous journeys and
being unwelcome once they arrive. As part of this threat, they are told threat they will be
placed in remote desert detention centres far away from capital cities. The OIC creates a
theatricalised encounter at the border; one in which asylum seekers will be afraid and
Australians will be sceptical or angry. The border is presented as a space which is
remote, dangerous, and inhospitable; a place which should be avoided. In addition, the
person who comes by boat is told that they are ‘illegal’ and are not welcome.
2.4.2 Sri Lankan ‘Street Drama’ 78

Sri Lanka and Afghanistan were of particular concern for the Rudd Government. On
April 9, 2010 the ministers for Immigration, Foreign Affairs and Home Affairs
announced that there would be no processing of new asylum claims for Sri Lankan or
Afghan nationals; a refugee processing “freeze”. The “freeze” was limited to only Sri
Lankan and Afghan claims for asylum and was criticised for being in breach of the non-
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discrimination provision in the Refugee Convention and other human rights treaties. 79
The Rudd Government took a similar approach to “warn” people against coming to
Australia. As part of the 2009-2010 Federal Budget to “combat” people smuggling and
increase border security, $4 million was used to fund a “counter people smuggling
information campaign”. 80 Part of this campaign was to finance Saatchi & Saatchi – one
of the world’s largest advertising agencies – to put on ‘street performances’ in Sri Lanka
in order to deter people smugglers. 81 According to Saatchi and Saatchi’s website, one of
their many “expertise” is “refugee awareness”. 82 The Daily Telegraph suggested that
the “street drama” was part of a “secret war against illegal immigration”. 83 The Courier
Mail called it a “weapon in [the] fight to deter illegal entrants”. 84 Ronald Peiris, who
was called “the creative genius behind the anti-immigration message”, stated: “A lot of
rumours are being spread that people can make it. ... What we want to tell the people is
that what you hear is not what really happens. ... The idea is to say that irregular
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migration will get you nowhere”. 85 The Australian Government said that the campaign
also targeted Catholic churches by using “‘a variety of printed material’ and seminars”
to spread its message. 86 Further, the Government suggested that the campaign would
“inform potential irregular migrants of the realities, risks and consequences of irregular
migration, in particular the dangers associated with long sea voyages”. 87 According to
The Telegraph, “[p]osters and street banners will also be strung warning people against
taking to the high seas in illegal efforts to reach Australia”. 88 “Livelihood packages”
which included four hundred chairs, three hundred fishing nets and fifty volleyballs, all
printed with warnings about coming to Australia by boat, were also distributed by the
Government as part of the advertising campaign. Small business loans were also
included as part of the livelihood packages. 89

As far as the “street drama”, there is little information available about the specific
details – how many performances there were or how the “drama” was scripted.
However, it is known that local actors were used to play the roles of people smugglers
and warn local people that their “efforts to escape from Sri Lanka will end in
disappointment”. 90

The ‘street drama’ IOC created by Saatchi and Saatchi takes the message of the
Australian border to refugee source countries. In so doing, the border (the message of
the border) comes into ‘contact’ with potential asylum seekers and refugees. People ‘act
out’ the grim possibilities people face if they attempt to come to Australia by boat. At
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this moment both the asylum seeker and border ‘appear’. Through the actors, the border
is portrayed as something to be feared and conversely, the asylum seeker is made to
‘appear’ as fearful and uncertain. Money and other gifts were also given to people
within the community to deter people from making the journey. Messages were printed
on the gifts warning people not to come by boat. However, the other message that
Australia is hoping to send by such ‘performances’ is that of a compassionate country.
The OIC compels certain types of appearances through the use of these performances.

2.4.3 Social Media Campaign – ‘No To People Smuggling’

Part of the Gillard Government’s “initiative” to stop people from attempting to enter
Australia by boat has been to place several videos on its No to people smuggling
channel on YouTube. 91 The videos are “dramatisations” which depict scenes such as
people smuggling, detention centre conditions, arrests and a seemingly endless video of
a person drowning at sea. Below are descriptions of some of the videos which can be
found on the Government’s YouTube channel.

The Smuggler is a video portraying a ‘sting’ operation involving police to catch people
in Australia sending money overseas to their friends or family to help fund their
transport to Australia. 92 The Smuggler description reads:

The Smuggler focuses on the risks associated with funding families,
friends and loved ones' unlawful sea voyages under new Australian
Government laws which provide for stiff fines for those offering financial
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and/or material support to people smugglers. The drama unfolds from
withdrawing the cash through to police arrest. 93
At the beginning of the video the viewer is informed that what is about to be shown is a
“dramatisation” involving “actors and staff from the Department of Immigration and
Citizenship (DIAC), and/or partner agencies” and that it was “[f]ilmed under supervised
controlled conditions”. 94 In the video a family is placed under surveillance while they
procure money to give to an unnamed man who has offered to help their family
members come to Australia. The man is also placed under surveillance by police and
then finally, arrested and charged with people smuggling offences. After this point in
the video, the police turn their attention to the family. The police raid the family’s home
and inform them why they are there: “We believe you have been financing people
smugglers”. One of the characters, upset and holding a crying baby then exclaims: “I’m
helping my family”. The man is arrested and taken out of his home apparently
handcuffed behind his back. The video closes with one of the police asserting that:
“There are other lawful means to come to Australia”. 95

The description of the video Safety Gear reads: “People smuggling is not as
straightforward as it is sold to gullible people. Don't risk it.” 96 In this video, two men
walk down a beach alone. Text briefly appears on the screen informing the viewer that
the men are preparing for some “easy money”. One man states “There’s a storm coming
in”. The other replies: “Anyway, it’s not our problem”. They proceed to do an inventory
of all the items on a small boat: oars, fresh water, spare petrol, first aid kit and
lifejackets. However, as each item is called out from the list, instead of loading the
93
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items on the boat, they are taken off the boat. Every safety item is removed from the
boat; all except for two life jackets. One man tells the other: “Oh. Did you remember the
lifejackets?” The second man says, “No. I nearly forgot” and then proceeds to remove
them from the boat. The first man then says: “Save two for us though” and the first man
picks up two lifejackets, hands one to the other and then they both put their own
lifejackets on the boat.97 As the video ends, the men prepare to ‘shove off’. Text appears
of the screen: “The risk of drowning, losing family, or losing your money and being
cheated by a people smuggler, is real.” 98

Left Behind is described as a “powerful 30 second message that highlights the dangers
and unpredictability of the sea voyage to Australia at the hands of people smugglers”.
People smugglers are described as “merciless” people who have “little regard for human
life”. 99 Left Behind is a painfully long video of a man drowning in rough waters. The
video puts the viewer into the position of the drowning victim. The viewer sees what he
sees and hears what he hears. The viewer is made to feel what he feels. The man goes
under water and then briefly comes above water to gasp for air. This happens
repeatedly. Text appears and disappears throughout the video; dragging out for the
duration of the “dramatisation”:

No one knows where you are... No one can hear you... No one should go
through this... No one can trust a people smuggler. 100
The sky is dark and cloudy. Every time the man’s head goes under water the image on
the screen is made that much darker until finally, the screen goes black. It is at this point
that the text appears: “No to people smuggling”. 101
97
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The video Don’t Ignore the Signs says: “There are a number of ways to make the
journey to Australia. Making the dangerous sea voyage with a people smuggler is the
wrong way”. 102 Again people are warned that people smugglers “operate small and
often unseaworthy vessels with little regard for human life”. 103 And once again the
video is of a dark ocean with dark clouds overhead. As the title of the video suggests
people should not ignore the “signs” when attempting to come to Australia. The first
sign that the viewer sees is on the ocean’s shore. It is the recognisable red, octagonshaped stop sign which is used in many countries. The stop sign must be on some shore
over there from which people embark for the journey to Australia. This is made
apparent by the next two signs which read: “Danger” and “Wrong Way Go Back”. The
signs are out in the middle of the stormy sea. This sends the message that any journey
made by boat to Australia shores are “dangerous” and in fact, the “wrong way”. Text
appears on the screen at the end of the video reminding the viewer: “Don’t ignore the
signs”. 104

In the video Strengthened anti-people smuggling measures the narrator says

People smugglers do not care about you. They do not care about your
family or your safety. Do not trust people smugglers. Do not put your life
in their hands. Do not give them your money. Do not risk coming to
Australia by unlawful means. 105
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The latest videos which have been added to the social media campaign are the No
Advantage videos. The transcript of the video Australia by boat - no Advantage!106
reads:

There is no advantage in paying a people smuggler to travel to Australia.
The Australian Government is preparing to transfer asylum seekers who
travel by boat to Nauru or Manus Island, Papua New Guinea. This
includes people who arrive alone, in family groups and children. You
don’t get an advantage because you've got on a boat.
No advantage… boat arrivals will not make it to Australia.
No advantage… boat arrivals will not be processed faster than people
waiting in refugee camps.
No advantage… boat arrivals will not be able to sponsor family to come
to Australia through the humanitarian program.
Australia by boat? — there is no advantage. 107
The examples described above all show that the Australian Government stages certain
encounters at the border. Domestically, the Government uses ‘information campaigns’
to include social media to spread several different “messages”. People that arrive by
boat are said to be “illegal entrants” and consequently, held in mandatory detention for
long periods of time. This is despite the fact that Article 31 of the Refugee Convention
says that Contracting States shall not impose penalties on refugee’s illegal entry or
presence. 108 The Government also suggests that people smugglers take advantage of
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“gullible” people and deliberately put them in danger on unseaworthy vessels. This is
despite the fact that some convicted people smugglers are refugees themselves trying to
get their families to safety. 109 It is also despite the fact that “people smugglers” have
challenges pending before the High Court, stating that asylum seekers have a legal right
to enter Australia and are merely aiding them in that endeavour. 110 These campaigns
also sent “strong messages” overseas. These messages say that coming to Australia by
boat in order to claim asylum in illegal. The messages say people smugglers are taking
advantage of asylum seekers and only want their money. It also says that it is so
dangerous that you could die. Australia also warns that men, women and children will
end up in detention which will last as long as camps overseas. It is suggested that all the
“information” in the campaign are the “facts” about coming to Australia. What it
amounts to is a theatricalised encounter. The OICs attempt to shape public opinion
regarding those people who come by boat, while at the same time, painting such a bleak
picture of the conditions of the refugee protection system in Australia, that it “deters”
people from coming by boat. Despite these ‘scare tactics’ people will continue to come
by boat. This is due to the ‘facts’ which the OICs do not mention – namely, the
conditions and situations that asylum seekers and refugees face overseas and the ‘fact’
that they have a lawful right to seek asylum in Australia.

I wish to conclude this section by arguing that the Australian Government does not
consider that the OICs are not merely information campaigns. Nor does the Government
consider the negative implications of conducting such campaigns where people are need
of assistance. The IOCs are scare tactics and ones which do not consider the ‘real life’
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situations which potential refugees and asylum seekers face in countries around the
world. Australia has recently come under scrutiny for running such campaigns in
countries where the need for protection is clearly evident. For instance, on September 3,
2011 a bomb attack at a Shia Muslim rally in Quetta killed 42 and injured 80 people.
The blast targeted Hazaras people attending the rally. Hazaras face persecution in their
home country of Afghanistan. Many flee to Pakistan where they find further persecution
and violence. At the site of the rally an Australian poster of a “leaky boat” forms the
backdrop of the carnage. The poster warns people not to come to Australia the “illegal
way”. 111 (See Figures 2, 3 and 4) The placement of the poster has been labelled as
“callous” as it ignores the needs of people such as Hazaras in Pakistan. This is evident
in the comments from Jack Smit, a spokesperson from Project SafeCom:

Australia’s callousness is made larger when you realise that you won’t
get anywhere with the Australian Embassy in Pakistan or Afghanistan,
that the United Nations Refugee Agency UNHCR is under resourced,
overworked and often inadequate, if not inappropriate. 112
Smit also concluded that

at Australian Embassies, immigration applications made by refugees are
simply and callously rejected. Australia refuses to respond humanely and
flexibly to "uninvited asylum seekers", forcing such asylum claimants to
seek informal and alternative travel. In effect, Australia supports and
grows the people smuggling industry, and then punishes those who use
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people smugglers with indefinite mandatory detention, depicting them as
the “how-dare-they-come-here” asylum seekers. 113

Figure 2: Overseas Information Campaign in Quetta on September 3, 2011.
(Poster circled in background.) Photo taken from Project Safecom.
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Figure 3: Overseas Information Campaign in Quetta on September 3, 2011. Photo taken
from Hazara News Pakistan.

Figure 4: Overseas Information Campaign in Quetta on September 3, 2011. (Poster
circled in background.) Photo taken from Project Safecom.
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2.5 Conclusion

People who come into contact with and who are influenced by OICs are left with
uncertain feelings about exercising their legal right to seek protection in Australia. Such
campaigns to spread ‘information’ concerning the border misrepresent the reality that
people do have the right to seek asylum in Australia regardless of their means of entry.
In sum, the Australian border remains limbus incognitus; a disguised border. As shown,
the State projects a certain type of border identity through the use of OICs to people
who would come by boat. The goal for asylum seekers, legal professionals, and refugee
advocates is to not be discouraged by the mask the Government puts on to deter those
people who are in need of protection. Masks are used to render something incognitus –
to disguise that thing. But in the end, if one’s aim is to be genuine of their identity and
intentions towards others, all such masks are removed. In a globalising world with
increased people movements, this includes the mask of the Australian border. At the
moment, Australia’s domestic laws and policies are incompatible with international
instruments such as the Refugee Convention. Australia maintains a status of incognitus;
hiding itself from potential asylum seekers or appearing as something it is not which
leaves those who seek protection in an uncertain limbo.

The next chapter discusses how the Australian Government treats people who come by
boat as ‘exceptional’ cases to immigration and the legal system, and creates spaces
where they can be held ‘outside’ the law in a perpetual state of limbo. The chapter
follows an analysis which draws a careful comparison between the camps in Nazi
Germany and the detention centres in Australia. It is shown that the juridico-political
structure of Australia allows detention centres to exist in ways which deny refugees
their legal presence and identity.
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Chapter 3
Camp Limbo (or The Age of Limbo)

Tis a strange place, this Limbo!--not a Place,
Yet name it so;--where Time and weary Space
Fettered from flight, with night-mare sense of fleeing,
Strive for their last crepuscular half-being ...
Wall'd round, and made a spirit-jail secure,
By the mere horror of blank Naught-at-all,
Whose circumambience doth these ghosts enthral.
–

Limbo, Samuel Taylor Coleridge

In the introduction it was stated that contemporary notions of limbo stem in some part
from religious understandings of the afterlife. That chapter outlined two themes which
relate to limbo; a sense of uncertainty and of abandonment. In limbo people have little
to no control over their own destinies due to the inaccessible nature of the forces which
constrain them. In other words, people believe they are ‘stuck’ in limbo because they
continue to find themselves in a situation which is beyond their control. In addition,
there may be a sense that no one is willing to help and that the future is uncertain. The
inaccessibility of limbo derives from the fact that it is a place which is legally neither
‘here’ nor ‘there’. In legal terms it is a place of exclusion; exclusion from the rest of
society and exclusion from the law which gives the individual legal identity. However,
limbo is created to be such an inaccessible space – it does not simply ‘exist’. It was
mentioned in Chapter Two that the State makes alterations to the legal fabric which
relates to refugees. In other words, the State may change or reinterpret domestic and
international laws and policies in order to ‘deal with’ people seeking protection at its
borders and to achieve specific national agendas and outcomes. Specifically, alterations
that are made to the border were considered. Through the use of OICs, the government
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alters the type of border asylum seekers come in contact with. This in turn, alters the
type or asylum seekers that arrive. In addition to alterations to law and policy,
governments spend a great deal of effort saturating the media with rhetorical statements
to shape public opinion on refugee movements from one particular place to another. 1 In
Chapter Two it was mentioned that that refugee law is in a constant state of fabrication
because the State regulates refugee law based upon what it considers is in the ‘national
interest’ – which in itself is also an ever-changing and abstract concept. It was argued
that the limited space and uncertainty which results after these alterations should be
considered as spaces of limbo. The border was analysed in Chapter Two as a
‘theatricalized’ space in which characters are compelled to ‘appear’ in certain ways.
Subsequently, limbo was said to be not only a space, but a means by which characters
are kept behind the curtain; withheld from making their appearance on the national
‘stage’. The theatrical technique of the Australian Government to warn certain types of
potential refugees away from its borders was analysed through three subsequent
Overseas Information Campaigns. Yet, some asylum seekers continue to make the
journey to Australia by boat despite the Government’s efforts to dissuade and restrict
their access. Upon arrival, asylum seekers and refugees are held in spaces where they
are denied legal rights. This leads to the next line of inquiry regarding limbo: the
physical spaces where refugees are withheld from making an appearance. In addition,
this chapter considers the instruments which are utilized in order to ‘legally’ disregard
those who have a legal right to enter the country as asylum seekers.
This chapter considers limbo in light of the research conducted around the idea of the
‘camp’. The camp is a space which is created to warehouse and control the movements
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of people who have been excluded by law. People condemned to the camp are legally
abandoned. In other words, they are legally held in a space by the same force of law
which legally excludes them. The decision of who may be abandoned and under which
circumstances this abandonment may take place is a matter for the sovereign state. This
chapter first considers Bauman’s notion that the last century could be considered an
‘Age of Camps’. 2 Bauman suggests that it is society’s structure which allows situations
and institutions such as the Nazi camp to occur. 3 These particular camps and the
societal structures which allowed them to exist can be compared to refugee detention
centres in Australia. One of the main concerns is the State’s ability to deviate from
‘normal’ situations in order to restrict the lives of refugees; to keep them in situations
where they are no longer legally considered. This idea is then explored through
Schmitt’s theory on the state of exception. Schmitt’s work on the state of exception is
used as a framework for Agamben’s ideas on ‘camp’. Agamben suggests that the
‘camp’ is the space that is opened up when the exception becomes the rule. Like
Agamben’s camp, limbo is a place set outside the law; a place that is constructed in
order to ‘legally’ abandon refugees. This is one of the reasons why, as mentioned in the
introduction, limbo escapes time and space and exists wholly as a place of uncertainty.
3.1 The ‘Age of the Camps’
Given that commonly, the seventeenth century is regarded as the Age of Reason, the
eighteenth century as the Age of Enlightenment and the nineteenth century as the Age
of Revolutions, Bauman asks the question as to whether the last century will go down in
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the history books as the “Age of the Camps”. 4 The impacts of the Nazi Camps and
Gulags of the last century are unquestionable. As Bauman suggests: “the shadows cast
by Auschwitz and the Gulag seem by far the longest and likely to dominate any picture
we may paint” of the twentieth century. 5 Bauman states that if it is ever conceded that
the twentieth century in fact, earns this grim title, then what must follow is an attempt to
make sense of this past; an “age of revaluation”. 6 In Bauman’s words, to reflect upon or
make sense of our past is an “all-too-human need”. 7 According to Bauman, the
reflection which takes place should be a “revaluation of the past, of its inherent
tendency and hidden potential, of the meaning of the last few centuries of our joint
history, of the ‘modernity’ which that history spawned and left in its wake”. 8 Certainly,
the Convention and Protocol Relating to the Status of Refugees is an early product of
this revaluation period; made just after the camps of the last century and “as a result of
events occurring before 1 January 1951”. 9 The large forced migrations of people made
due to the events of World War II – many fleeing from the tightening noose which
would finally result with the death camps in Europe – spurred the international
community to formally recognise these groups of people and legitimise their claims for
protection in countries outside their own.
However, over a decade into this new century and beyond the “Age of Camps”, what
further revaluations have taken place? What attempts to understand and address the
outcomes of that Dark Age have been made? This thesis questions those particular
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camps which are associated with refugees around the world and in particular, the
Australian system of dealing with ‘unwanted’ arrivals?
The content of the Refugee Convention has been evaluated and revaluated – in an
attempt to find modern ‘worth’ in the document – to the point that its underlying scope
to “afford the widest possible exercise of ... fundamental rights and freedoms” to
refugees has been all but forgotten.10 If this scope has not been forgotten, then surely, it
has been ignored or neglected. The overall successes of systems which offer protection
to refugees vary from State to State and throughout a period spanning the last sixty
years. However, success in any revaluation process is of course not only marked against
refugee outcomes, but also against national agendas and public interests. These range
from government views on the “successful” management of people movements to
“effective” border security. 11 States have occupied themselves with interpreting the
Convention’s definition of ‘refugee’ – as well as other key terms contained within the
document – in light of these national agendas until they have become at odds with the
Convention’s initial intention. Beyond efforts to, as Bauman suggests, make sense of an
era which has large amounts of people who need protection around the world, what has
been the effort to make change? This is usually the next course of action when
disastrous situations or threats (real or imagined) arise; to first make sense – to
understand the situation – and then to make a change; to deal with the situation. It
seems that while there has been a move to offer assistance to people seeking protection
at an international level, there has been a subsequent (if not parallel) State level
response to withdraw from those people in a move towards limited responsibility; of
abandonment of the people the State no longer wants to consider. However, before we
10
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question issues such as the legitimacy of an Age of Camps, its “revaluation period” or
this modern tendency towards abandonment, it is necessary to first make sense of the
camp; to analyse not only its significance, but also its structure and the socio-political
environments that allow it to exist in the first place. In other words, to ask: “What is a
camp”?
3.1.1 What is a ‘camp’?
Today, the largest concentrations of people who reside in places we call camps are
refugees. Dadaab refugee camp in Kenya alone hosts over 463,000 refugees, mainly
from Somalia and there are no signs that it will be closing in the foreseeable future. 12
These camps are terribly overcrowded and have insufficient numbers of aid workers to
assist the camp’s swelling population of men, women, and children. They are spaces of
drought, starvation and disease as well as sites of horrific violence that includes rape
and murder. 13 The total number of refugees being ‘warehoused’ around the world (that
is, being kept in camps or situations which deprives a person’s rights to freedom of
movement or livelihood) is estimated at 8.5 million. 14 However, these camps were
never set up to be permanent solutions to the problems associated with people seeking
protection or to be part of the legal or political system which offers protection to
refugees. The camp is supposed to be a means to an end – but to which end? Detention
centres in Australia are also used to hold refugees and asylum seekers and restrict their
rights and livelihood. However, an important distinction must be drawn. The large
12
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camps containing hundreds of thousands of refugees such as the one in Kenya which
was mentioned above, differs from the varying types of detention centres and exclusion
areas set up by Australia. The people in those camps are able to come and go as they
please; they are allowed to leave – restricted of course by factors of geography and
personal situations. Yet in contrast, the people in Australian detention are forced to
remain until it is decided that they may be released. In Australian detention centres,
refugees are kept under lock and key until they have been granted ‘official’ refugee
status or until it has been decided that they do not fall under Australia’s protection
obligations and are sent home. Some of the camps found in ‘safe third countries’ and
‘offshore processing centres’ operate in a similar way. People are forced to remain until
they have been processed by officials – a process which in some cases, may last for
years. However, even this is an uncertain reality given the conditions of the countries
where the camps reside. The point here is that the camp – by either description; forced
or voluntary – is the place where a refugee may be legally recognised. It is where they
come in contact with the systems which have the authority to identify them and
consequently, give them identity as a ‘refugee’. Or, as described in Chapter Two on the
border, it is the space where refugees may appear.
Despite this, in Australia, even after refugees and asylum seekers appear and are
recognised as ‘genuine’, they may still have to endure further ‘processing’ in order to
receive subsequent legal recognition. Such recognition that is necessary for refugee
inclusion into Australian society includes those applicants who have good character, are
healthy, or are considered uncontroversial. 15 The question of appearance at the
Australian border becomes moot. The Australian Government sends asylum seekers and
refugees to detention centres, offshore processing centres or keeps them at arm’s length
15
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through the use of exclusion areas until Australia is ready to allow them to fully and
legally appear as ‘refugees’. Conversely, with extra restrictions and conditions, they
may also appear as security risks, lacking in character or simply, unworthy.
The structure of the modern refugee camps have similarities with the Nazi concentration
camps that were referred to at the beginning of this chapter. In Looking into the Abyss:
Historians and the Nazi Concentration Camps, Nikolaus Wachsmann states that it has
“become hard to imagine a world without camps”. 16 However, he states that the Nazi
concentration camps have become a “central reference point” invested with various
types of meaning which “sometimes reduce the camps to no more than symbols and
empty metaphors”. 17 He continues by suggesting that “drawing parallels between
perceived present-day injustices and the Nazi camps ... often obscures or misrepresents
the historical reality of pain, punishment and death”. 18 Others have argued that drawing
these historical parallels between the concentration camps and refugee camps amounts
to an historical “shortcut”. 19 These shortcuts, it is suggested, create a sense of meaning
which links contemporary debate with the atrocities of the Nazi camps by “emotional”
rather than “cognitive” means. 20 It is important to note that the comparison – at least the
comparison made in this chapter – between the refugee camps or detention centres
scattered around the globe and the concentration camps of Nazi Germany is not to
suggest that they are in any way identical, that they have been created to serve the same
purposes of those camps, or that horrific acts of equal measure take place there. Nor are
the comparisons used to create an “emotional” link between the suffering of people who
16
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were held in the Nazi camps and the ones currently held in refugee camps. The Jewish
people who were confined to the Nazi camps (as well as the mentally ill, the diseased,
homosexuals, the Rom Gypsies and any other real or suspected opponents to Nazism)
experienced the most inhumane treatment imaginable. These types of qualitative
comparisons are not the intention here. Rather, some common elements should be
addressed and it is further argued that if drawing parallels or making connections
between the two examples of camps – the concentration camps and the refugee camps –
are not seriously considered, then this may lead us to ‘obscure’ our understanding of
how spaces such as these can be allowed to legally exist. That is the focus of this
chapter. Specifically, the spaces that are considered in this thesis are the Australian
detention centres which I will refer to as ‘camps’ throughout this chapter. They are
spaces purposely created where the ‘lawless’ is legally allowed.
Before a discussion on how the camps are allowed to legally exist, it must first be
agreed that both types of camps – the Nazi camps and the refugee camps – are spaces
created to manage people outside what would be naturally allowed within the national
legal and political framework. Looking specifically at the Nazi camps, it is clear that
Bauman shares this view:
I propose that whoever asks her/himself how the camps were possible
must not look into the statistics of overt or crypto-sadists, psychopaths
and perverts – but elsewhere: to that curious and terrifying socially
invented modern contraption which permits the separation of actions and
ethics, of what people do from what people feel or believe, of the nature
of collective deed from the motives of individual actors. 21
As such, the concern in this section focuses not merely on the structure of the camp –
what a camp is – but also, the conditions within a society which allow the camp to be
21
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considered as an acceptable means to an end. Instead of coming to a definition of a
camp by analysing the events that take place there, Agamben uses an inverse line of
enquiry. He asks: “What is a camp, what is its juridico-political structure, that such
events could take place there”? 22 For Agamben, the importance of this ‘reverse
engineering’ of the question of the camp allows us to regard the camp in broader and
more current contexts. In other words, as Agamben suggests, it “lead[s] us to regard the
camp not as a historical fact and an anomaly belonging to the past (even if still
verifiable) but in some way as the hidden matrix and nomos of the political space in
which we are still living”. 23 In addition, this line of questioning allows us to analyse
current structures of camps which legally allow human rights violations to take place.
Echoing the sentiments of Bauman, Agamben writes:
The correct question to pose concerning the horrors committed in the
camps is, therefore, not the hypothetical one of how crimes of such
atrocity could be committed against human beings. It would be more
honest and, above all, more useful to investigate carefully the juridical
procedures and deployments of power by which human beings could be
so completely deprived of their rights and prerogatives that no act
committed against them could appear any longer as a crime. 24
This is a critically important point to this study since during the current ‘camp age’
States have made countless amendments to migration laws and policies in regards to
holding people in camps and detention centres. These amendments vary the duration,
severity and conditions under which people are held in camps. In addition, these
amendments allow conditions which would ‘normally’ be considered unlawful or an
injustice in our own societies. However, since refugees are in the camp – a space
22
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situated outside our legal order – and are considered a ‘threat’ to society, such
deployments of power are not considered unjustified or unlawful. Instead, they are
acceptable circumstances, because they are exceptional circumstances. Some of these
examples of injustice (by our ‘modern’ standards) may for some, lean towards the realm
of disbelief. If our future is left on its current path – unchanged or unchallenged in
regards to the camp – the questions may arise: How? Why was this allowed to take
place? The answer to these types of questions lies with the complete and unquestionable
control of the sovereign state on such matters.
3.2 The Omnipotent State and the power to decide
Bauman states that Carl Schmitt’s Political Theology was “meant to be to political
theory what the Book of Job has been to Judaism, and ... Christianity”. 25 The Book of
Job states, in Bauman’s words, that “God does not owe his worshippers accounts of His
actions, and most certainly does not owe them an apology”. 26 God is supreme ruler. He
“speaks and gives commands”. 27 However, in addition to these commands, God can also
make exceptions to commands; the ‘rules’ which He has put in place. In other words,
His absolute power comes from His ability to decide on the rules. Bauman writes:
The power to exempt is the foundation simultaneously of God’s absolute
power and human beings’ continuing, incurable fear born of insecurity –
fear that no volume of piety is sufficient to chase away and to bar from
returning. ... Thanks to the power of the exception, humans are, as they
were in times before the Law, vulnerable and uncertain. Only now their
fear will not lead to sinful doubt about the sovereign’s omnipotence. On
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the contrary, it will make that omnipotence all the more obvious and
commanding. 28
Schmitt’s idea of the human sovereign works much the same way. Schmitt states that
the ability to decide upon what constitutes an exception defines what a sovereign state
is: “Sovereign is he who decides on the exception”. 29 The decision on the exception, he
writes, is “a decision in the true sense of the word” as it is a decision made toward
something which lies outside the general norm and therefore, outside the ordinary legal
order.30 Put another way, the power of the decision is its ability to say that which does
not apply. Bauman explains it thusly: “Power to impose rules stems from the power to
suspend them or make them null and void”. 31 He continues: “In other words, there is no
contradiction between establishing a rule and making an exception. Quite the contrary:
without the power to except from the rule, there would be no power to make the rule
stand”. 32 What this means essentially is that the State can and will change the rules from
time to time. Making rules and deviating from them come from the same source of
power; the infallibility of the State and its monopoly on the control of situations. These
exceptions to the rule may be created to last for specific periods of time, within a
specific area or for a specific group of people. Yet this leads to the next line of inquiry:
What happens when exceptions which are made for special circumstances or situations,
become the permanent order of the day?
3.3 The camp: from exception to rule
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Agamben analyses the juridico-politcal structure which allowed the camps to be
established in the first place. He states that the Nazi Lager (camp) was established on
the basis of Schutzhaft (protective custody) and notes that “Nazi jurors sometimes
classified [Schutzhaft] as a preventative police measure insofar as it allowed individuals
to be ‘taken into custody’ independently of any criminal behaviour, solely to avoid
danger to the security of the state”. 33

Agamben also points out that the first

concentration camps in Germany were not established by the Nazis, but by the Social
Democratic governments which interned communist militants in 1923 and created a
camp for Eastern European refugees, which can be considered the first camp for the
Jews. 34 In other words, as Agamben explains: “The camps are thus born not out of
ordinary law (even less, as one might have supposed, from a transformation and
development of criminal law) but out of a state of exception and martial law”. 35
Here it may be useful to further define the state of exception as it is integral to
Agamben’s work on the camp. 36 How does the State decide what circumstances should
fall under an exception to the rule? Schmitt, once a member of the Nazi Party himself,
states that the exception is a “case of extreme peril, a danger to the existence of the
state” which cannot be “made to conform to performed law”. 37 For Schmitt, these
“dangers” to State sovereignty are formulated within a framework of “friend or foe”. 38
When the State is met with exceptional circumstances not arranged in the current legal
order, it must make a decision on how to deal with them. 39 Schmitt states that this
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ability to decide upon what constitutes an exception defines what a State is. As I
mentioned earlier: “Sovereign is he who decides on the exception”. 40
Schmitt writes that “the decision” forms the basis for every legal order; that “the
concept of the legal order, which is applied as something self-evident, contains within it
the contrast of the two distinct elements of the juristic - norm and decision”. 41 Schmitt
states that “[f]or a legal order to make sense, a normal situation must exist”; but it is the
sovereign power “who definitely decides whether this normal situation actually
exists”. 42 Schmitt concludes that “[l]ike every other order, the legal order rests on a
decision and not a norm”. 43 In this way, as decisions are made based on that which is
considered as ‘normal’, the ‘normal’ legal order is (re)created. As such, “[a]ll law is
‘situational law’ ... and it is the sovereign [who] guarantees the situation in its
totality”. 44 Further, Schmitt says that “the sovereign stands outside the juridical order
and nevertheless, belongs to it, since it is up to him to decide if the constitution is to be
suspended in toto”. 45 Agamben reformulates the paradox of the sovereign’s ability to
be, at once, inside and outside the juridical order: “I, the sovereign, who am outside the
law, declare that there is nothing outside the law”. 46
As situations arise which are decided as exceptional – or in other words, a danger to
State sovereignty – the State has the power to decide whether to change, suspend, or
cease altogether the laws and policies which may hinder its control over the situation.
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Schmitt explains that the essence of State authority can be found in the State’s
“monopoly to decide” in such matters, but this decision may not necessarily be based on
any legal norm. 47 Instead, the authority of the State “proves that to produce law it need
not be based on law”. 48
For Schmitt the exception remains “accessible to jurisprudence because both elements,
the norm as well as the decision, remain within the framework of the juristic”. 49 He sees
the exception as something which “reveals a specifically juristic element - the decision
in absolute purity”. 50 According to Schmitt, “the rule proves nothing; the exception
proves everything: It confirms not only the rule but also its existence, which derives
only from the exception.” 51 In short, Schmitt suggests that there are “real life” situations
which have the ability to “[break] through the crust” of a slow, “repetitive” legal
system. 52 What the exception offers is a method by which to confront those real life
situations; to transcend the rule of law in the name of the ‘public good’. Dyzenhaus
suggests that Schmitt’s theory of the state of exception can be visualised as “a space
beyond law, a space which is revealed when law recedes leaving the legally
unconstrained state, represented by the sovereign, to act”. 53 The actions supposedly
made for the public good are, of course, that which are in question.
Agamben believes however, that the exception is not part of the juristic but instead, a
space between politics and law; it is a kind of “exclusion”. 54 Agamben says that the
state of emergency can be equated the Roman iustitium; a proclamation issued in
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emergency situations which suspended the law. The etymology of iustitium, according
to Agamben, literally means “standstill” or ‘”suspension of the law”. 55 In his words, the
exception is like an iustitium or a suspension of law; “an emptiness and standstill of
law”. 56 As such, Agamben rejects Schmitt’s ideas on the exception which “seek to
inscribe the state of exception indirectly within a juridical context by grounding it in the
division between norms of law and norms of the realisation of law ... between norm and
decision”. 57 Agamben notes Fontana who describes the state of exception as an
“ambiguous, uncertain, borderline fringe, at the intersection of the legal and the
political”. 58 Agamben suggests two oppositions which reflect this statement. Firstly, “if
exceptional measures are the result of periods of political crisis”, and must be discerned
on political grounds 59, then they become “juridical measures that cannot be understood
in legal terms, and the state of exception appears as the legal form of what cannot have
legal form”. 60 Secondly, if the law makes use of the exception as its “original means of
referring to and encompassing life”, then any relationship that “binds and at the same
time, abandons the living being to law”, must be held at the core of the state of
exception’s definition. 61
For Agamben, the exception is a “‘no-man’s land’ [found] between public law and
political fact, and between the juridical order and life.” 62 He suggests that:
The relation of the exception is a relation of ban. He who has been banned is
not, in fact, simply set outside the law and made indifferent to it but rather

55

Giorgio Agamben, State of Exception, (University of Chicago Press, 2005) 41
Ibid 41-48.
57
Ibid 50.
58
Fontana as quoted in Giorgio Agamben, ibid, 1. Emphasis added.
59
De Martino as paraphrased in Giorgio Agamben, ibid.
60
Ibid.
61
Ibid.
62
Ibid. My additions.
56

Page | 66

abandoned by it, that is, exposed and threatened on the threshold in which life
and law, outside and inside, become indistinguishable”. 63
Agamben concludes that the exception “allows for the physical elimination not only of
political adversaries but of entire categories of citizens who for some reason cannot be
integrated into the political system”. 64 Agamben notes that the current trend in regards
to the exception represents a “transformation of a provisional and exceptional measure
into a technique of government”. 65 In other words, this technique of using the exception
to suspend or remove the rights of others has become the modus operandi of the modern
State when dealing with undesirables such as unannounced refugees and asylum
seekers. As such, the camp – through the state of exception – is used to make permanent
those spaces in which people can be held and legally excluded. In sum, Agamben states
that: “The camp is the space that is opened when the state of exception begins to
become the rule”. 66 In other words, the camp is the space where the law has
permanently been suspended in order to control that which is considered an exception to
the rule.
3.4 The Australian Camp
Returning to the question of the camp structure, in a critical analysis of the academic
literature on Nazi concentration camps Wachsmann states that “[t]here was no typical
Nazi concentration camp. Great differences existed between individual camps – even
within one and the same camp – and between different periods of the Nazi
dictatorship”. 67 Wachsmann points out that the war years - the period in which the
camps were the sites of mass murder - have understandably received the most attention
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by historians while the pre-war years have remained “rather more neglected”. 68 Picking
up on the work accomplished by the contributors to History of the Concentration
Camps, edited by Benz and Distel, Wachsmann states that the first camps were
“established just weeks after Hitler’s appointment as chancellor, to lock up real or
suspected opponents of Nazism”. 69 These early camps were set up “not [as] the result of
long-term planning, but of regional and local initiative and improvisation”. 70
Wachsmann notes that the first camps were not created as “permanent additions to
disciplinary landscape”, but were temporary, with some lasting less than a year. 71 In
fact, some of the first camps were set up in make-shift holding facilities; disused
factories, former breweries, and even an old ship. 72 In some cases prisoners were
released after only a few months. 73 It was only after the rise of Himmler and the control
of the SS over the camps that a “more systematic rule of terror” was introduced. 74
Wachsmann notes that this is not to suggest that links do not exist between the early
camps and the later ones. The point that Wachsmann makes is that the Nazi camps were
first set up to ‘deal with’ a specific group of people who it had been decided were
opponents to the new regime. As such, the camps were not set up as a permanent fixture
to the legal system, but instead, were created to temporarily incarcerate these particular
political ‘opponents’. 75
The refugee camps and detention centres around the world share this initial temporary
aspect. In the Australian example, who is held in detention, how long they are held, and
under what conditions have changed over time and with successive governments. Each
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of these governments have held different views on what is in the ‘national interest’. As
noted earlier, Agamben says these camps are not born from ordinary law, but from the
state of exception taken towards the normal rule of law. Initially, Australia’s ‘detention
camps’ were set up to be a temporary and ‘exceptional’ measure specifically to deal
with people seeking asylum in Australia by boat.76 In 1976 a man, his seventeen year
old brother and three friends steered their boat, the Kein Giang, onto the shore of
Bathurst Island off the coast of Darwin. They arrived seemingly unnoticed, and upon
immigration officials boarding the boat, one of the men said: “Welcome on my boat.
My name is Lam Binh and these are my friends from South Vietnam and we would like
permission to stay in Australia.” 77 In so doing, Lam Binh and his ‘crew’ became the
first ‘boat people’ to arrive into Australia and were subsequently accepted as refugees. 78
In the following years, tens of thousands of people left Vietnam fleeing communism
after the Vietnam War. However, from the time of the first arrivals, Australia only
received about ten percent of that number, with only about 2000 Vietnamese entering
onto Australian shores by boat over the next six years. 79 As Peter Mares and others
note, these asylum seekers represent what is commonly referred to as the ‘first wave’ of
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boat people to Australia. 80 New arrivals halted in 1981 and another boat did not enter
Australia until almost the end of that decade.
From 1989 until 1992, the ‘second wave’ of boat people brought 654 asylum seekers. 81
One of the ‘second wave’ arrivals in particular, the Pender Bay, landed in November
1989 and brought 26 people to Broome in Western Australia. All of the asylum seekers
had come from Vietnam after spending long terms in various camps along the way. All
had become Cambodian nationals and none held valid visas. As a result of their entry,
each of the arrivals were subsequently detained and a hearing was set for the 7th of May
1992. 82 Just before the hearing, on the 5th of May, the Migration Amendment Act 1992
was introduced, passed and commenced on the following day. 83 (There can be little
doubt that these amendments were made at this time and quickly passed so that they
may be considered at the hearing on the following day.) As part of these amendments,
mandatory detention was introduced. The Immigration Minister at the time, Gerry
Hand, stated that the
legislation is only intended to be an interim measure. The present proposal refers
principally to a detention regime for a specific class of persons. As such it is
designed to address only the pressing requirements of the current situation. 84
The “specific class” of people who are being referred to above are asylum seekers and
refugees and even more specifically, those who come to Australia by boat. Prior to
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1992, the Migration Act 1958 permitted migration detention, but did not require it. In
addition, the new legislation did not allow for judicial review. It did however impose a
limit of 273 days on detention. 85
From 1992 to 1993 there was a short ‘lull’ in boat arrivals. However in 1994 and 1995,
the ‘third wave’ of asylum seekers, mainly Sino-Vietnamese, began coming to Australia
fleeing pressures in southern China. In 1994, the Government once again amended the
Migration Act. This time the 273 day limit on mandatory detention was removed from
the legislation. This effectively made mandatory detention, indefinite detention.
Mares notes that the ‘third wave’ blends into the ‘fourth wave’ which began in the
second half of the 90’s and saw varying numbers of boats each year until 2001. 86 In that
same year, the Australian government requisitioned living quarters from a mining
company in Port Hedland, Western Australia for the purpose of detaining boat
arrivals. 87 It was also in this year and following the Tampa affair, 88 that the Australia
Government began detaining asylum seekers offshore on places like Christmas Island,
Manus Island and Nauru. This policy of offshore detention became known as the Pacific
Solution and lasted until 2007 when it was suspended by the successive government led
by Prime Minister Rudd. However, in 2010, Prime Minister Julia Gillard introduced
“regional processing centres” in East Timor and attempted her own offshore detention
system under the failed Malaysia Solution. On 16 August 2012, a bill was passed which
stated that all asylum seekers who arrive in Australia by boat will be sent to remote
Pacific islands for processing of their protection claims. This course of action
effectively re-established the Pacific Solution. The point of taking these additional
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measures – of detaining people in isolated areas or moving them to small islands
countries – is to further ensure that refugees are kept, at once, as part of the
humanitarian and legal system which manages refugee arrivals, but at the same time,
held very much outside the domestic system which grants refugee status. The lack of
independent review on detention policies and procedures to include the application
approval process are all part of the conditions of the Australian camp. Because there is a
lack of transparency that takes place in the camp and it remains outside the ‘normal’
legal order, the Government can easily maintain that these conditions are a legitimate
means to an end. In reality, the conditions of the camp keep refugees (and the rest of
Australian society) uncertain about refugee’s future.
3.5 From Camp to Limbo
In the case of Australia, the ‘normalisation’ of the exception taken towards asylum
seekers and refugees involves mandatory detention, limited legal access and no
independent review. It also means that the decision to grant asylum takes place
someplace outside Australia by Government officials who keep their practices
‘secret’. 89 The Australian Government has amended its migration laws and policies in
order to not only legally exclude, but also to ensure there is no presence of specific
groups of people who seek protection. Specifically, this includes any person who makes
an attempt to arrive in Australia by boat. This technique is a shift from the camp; an
already restrictive, un-humanitarian, and at times, secret method which is centred on
legally excluding others; to one of limbo. In the camp, people are denied legal
existence.
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By being signatory to the Refugee Convention and other international instruments
which offer refugees protection, Australia (and other signing countries) have
acknowledged that asylum seekers and refugees have a place in society; that they in
some way, ‘belong’. However, as I have shown throughout this thesis, this doesn’t
necessarily mean that everything that can be done is done in order to accept or welcome
those who could belong. If asylum seekers and refugees did not belong, then they would
simply be sent back and the debate would be very different. Instead, these people are
entitled to have their case heard; to have a decision made concerning their presence and
their identity. This right is enshrined in international law. However, as discussed earlier,
limbo holds refugees outside normal time and space. Perhaps we can refer to this
conflict between the State’s acknowledgment and denial as a sort of implied ‘promise’;
a promise to shift from denial to acknowledgement – from uncertainty to certainty. 90
The assessment of refugee applications – the acknowledgement of their identity and
presence as those who need protection – is inherent even in the space of Australian
limbo. Refugees are held in limbo and outside the law, but unmistakably still tied to a
legal system which promises some sort of legal outcome. 91 The question now is not
only of when this promise will be fulfilled, but whether this promise is genuine and if it
will be fulfilled. In other words: “Will you do what you say you will do”? The question
of the uncertainty is also linked with the additional factor of how that promise will be
fulfilled. The promise itself is expressed in uncertain terms and is formulated something
like this: “We will get to you at some stage. When we want to. How we want to.” As a
result, the entirety of the protection system in Australia for refugees who arrive by boat
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is framed by ‘camp limbo’ and the half-said and half-meant legal and humanitarian
promise it carries. Camp limbo – picking up from Agamben’s definition of camp – is
when limbo, as a space of uncertainty, is made the norm. Limbo continues to exist due
to every action (or inaction) the Government takes (or does not take) which leaves a
person ‘naked’ before the universe and in a state of fear and uncertainty. 92 However,
perhaps there is no promise; at least, no genuine promise. Perhaps limbo’s denial goes
further. Not only are people legally excluded, but they are also physically and socially
excluded. In the Australian example, this physical exclusion has been a shift further and
further from the State level of responsibility; from possible detention to mandatory
detention; from mandatory detention to indefinite detention; from indefinite detention to
offshore detention; and from offshore detention to third country detention. It is a
physical shift from national acceptance and hospitality to total abandonment. It is a shift
towards an unfulfilled promise.
3.6 Humiliation in an Age of Limbo
Limbo is an uncertain space because the people who are put there are denied any type of
formal recognition. In addition they do not know when this recognition will take place
or in fact, if it will take place at all. For the time being – that is, the time being left up to
the State – they must wait. They are only left with the ‘promise’ of help or assistance.
The Refugee Convention says that refugees have a right to “seek and enjoy” protection
due to the persecution they receive in their home country. In other words, refugees have
to seek recognition of their identity outside their home country. In fact, according to
Bauman, we are all
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encouraged to actively seek ‘social recognition’ for what has been already
pre-interpreted as our individual choices: namely, the forms of life which we,
individuals are practising (whether by deliberate choice or by default). 93
In the case of asylum seekers and refugees, they are socially and legally compelled to
seek social recognition for their identity as people in need of protection. Without
recognition, they would continue to face a life of persecution for their identity. “‘Social
recognition’ means acceptance, by ‘others who matter’”.94 For refugees, ‘it matters’ that
they receive formal recognition of their status; for the lives that they are living.
It has been shown that Australia denies asylum seekers and refugees the ability to
formally and legally be recognised. They are held in limbo and for the time being,
devoid of such an identity. In other words, they are asylum seekers, but denied any
recognition by the State that they are such. According to Bauman, when a person is
denied social recognition, they are denied their dignity; their ability to say who they are.
In a word they are shown “humiliation”. 95 The Australian Government has made it
impossible for asylum seekers who arrive by boat to make a claim for asylum. In this
way, they are humiliated. The Government “forcefully overrides or contradicts the
claim that particular individuals [refugee] ... are making about who they are and where
and how they fit in”. 96 Bauman puts it like this: individuals are humiliated when they
are
explicitly or implicitly, denied the recognition which she or he expected
for the person she or he is and/or the kind of life she or he lives; and if
she or he is refused the entitlements that would have been made
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available or would have continued to be available following such
recognition. 97
From this we can see that denial and the humiliation that follows is not merely
rejection of identity. It includes all the “entitlement” associated with formal
recognition of one’s identity; protection, family reunification, not being locked away in
detention, a life free from future persecution.
It was stated earlier that Agamben says the exclusion – which is essentially a denial;
the denial of identity, denial of presence, and denial of entitlements – has moved from
being an exceptional measure to a “technique of government”. 98 Bauman similarly
concludes that: “Denial of recognition, refusal of respect and threat of exclusion have
replaced exploitation and discrimination.” 99 In other words, the exclusion of others –
the denial of social recognition and the humiliation it brings – is increasingly becoming
a method used by the government to deal with groups of people it no longer wishes to
consider.
In sum, the Australian Government humiliates refugees through the utilisation of limbo
which denies them their physical presence, their legal identity, and the associated
entitlements which they deserve. The camp – or ‘limbo’ – is an example of
“modernized” cruelty. 100 Bauman suggests a series of conflicting questions regarding
the consequence of the camp upon society:
Will it be the temptation to resort to their experience whenever it is
possible to alleviate accumulated human misery, or whenever the picture
of future bliss is so tempting that disregard for those living in the present
97
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seems a reasonable price to pay? Or, on the contrary, will it be the role
which that experience played in our sobering up to the murky side of
modern progress, in our discovery of the congenital malaise of the
modern spirit, in our new readiness to reflect on the human costs of social
improvement? 101
The question remains as to whether or not the last century will escape history’s brand as
the Age of Camps. This chapter has shown that the ‘camp’ is alive and well, here and in
other parts of the world. If these spaces continue to be created and used – and as a first
resort – with little or no challenge, then there is a real chance that not only will the
previous century go down as an “Age of Camps”, but the twenty-first century may
suffer a similar fate; to be labelled an Age of Abandonment or an Age of Limbo. With
all our reason, all our enlightenment, and all of our revolutions; even after surviving an
“Age of Camps”; people are still left legally abandoned by systems which cannot or will
not recognise them. It is not the same camp as found historically in Nazi Germany or in
the Gulag, but it is a place where the law; and possibly human rights and human
decency, may be suspended. The camp remains a place where, any number of injustices
can legally take place; or as Arendt puts it, where “everything is possible”. 102 For now,
refugees remain in the camp; held in ‘limbo’; humiliated by being denied an opportunity
to say who they are.
A serious reconsideration of the camp must take place if we are to escape the Age of
Limbo. Only then may this century go down in the history books as the “Age of
Awakening”. 103 As Bauman concludes, society has a “choice” regarding these two
possibilities and when the time comes to look back on the Age of Camps, “we cannot
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say that we did not know there was choice”; to take the opportunity to learn from and
overcome the camp. 104
Limbo equates to an uncertainty while law on the other hand, declares or forms a
decision on a matter in an attempt to remove elements of uncertainty. However, the law
can be irreconcilable on particular issue. The next chapter analyses how laws on people
smuggling and asylum seeking are irreconcilable with one another. In other words, their
current relation to one another creates legal limbos for asylum seekers who attempt to
come to Australia by boat. To illustrate this point, the case of Mr Ali Al Jenabi is
considered. It is shown that after al Jenabi left his home country in an attempt to seek
asylum, he was kept in limbo as a result of the Australian Government’s restrictive
policies on people smuggling. These policies also affected him as an asylum seeker. In
addition, after the decision was made in court and he served his sentence in prison as a
people smuggler, he was once again put on a path of limbo by the Australian
Government. In other words, the Australian Government imposed conditions on him
which further placed him in limbo – uncertain about the durability of his legal identity
as ‘refugee’, the protection that comes with that identity; and his future in Australia with
his family.
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Chapter 4
Legal Irreconcilability and a Life in Limbo
“People smugglers are the vilest form of human life. They
trade on the tragedy of others, and that’s why they should
rot in gaol, and in my own view, rot in hell.” 1
–

Former Prime Minister Kevin Rudd

“[P]eople smuggling is an evil trade to be punished.” 2
–

Prime Minister Julia Gillard

The previous chapter discussed how the State creates spaces which can be referred to as
limbo. Specifically, the type of limbo analysed was the types of spaces which come into
play when the State decides to exercise an exception to the law. The exception made in
law is not additional law, but instead, allows for spaces to be opened up which have an
absence of law. It was explained that there are similarities in the structure and the
purpose of limbo and Agamben’s ‘camp’. However, an important difference between
the two is that limbo carries with it a sort of implied ‘promise’. That promise, made
clear in Chapter Three, stems from the Refugee Convention which states that signatory
countries should “afford the widest possible exercise of ... fundamental rights and
freedoms” to refugees. 3 By signing the Refugee Convention, States have agreed that
they have a level of responsibility to offer refugees assistance and likewise, they have
agreed that there are certain standards in the delivery of this assistance. When refugees
are denied assistance or limited in the ways in which they are offered assistance, they
are forced into limbo; still very firmly held by the law, but none-the-less, placed outside
1

Emma Rodgers, ‘Rudd wants people smugglers to ‘rot in hell’’, ABC News (online) 17 April 2009.
<http://www.abc.net.au/news/2009-04-17/rudd-wants-people-smugglers-to-rot-in-hell/1653814>.
2
John Passant, ‘In praise of people smugglers’, Sydney Morning Herald (online), 9 July 20010,
<http://www.smh.com.au/opinion/politics/in-praise-of-people-smugglers-201007091033x.html#ixzz1uvnpUmiH>.
3
Convention Relating to the Status of Refugees, opened for signature 28 July 1951, 189 UNTS 150
(entered into force 22 April 1954) Preamble
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the legal order. According to the ‘promise’ mentioned above, it follows that any person
who is waiting – who is forced to wait – for protection has a right to assistance; to
essentially be ‘judged’ by the powers which hold them in their particular limbo. (If they
did not have this right, they would be totally disregarded and would not be held in limbo
at all. They would not be detained against their will in this country or in any other.
Instead, they would be denied outright any opportunity to have an audience before the
law.)
This chapter picks up on the discussion from Chapter Three and looks at how Australia
has developed its laws and policies which relate to refugees. While the last chapter
focused on limbo created by the exception taken in law, this chapter focuses on how law
is manipulated – written and rewritten – in order to not only exclude particular types of
refugees from seeking protection, but to also criminalise the method by which refugees
seek protection. By this method, and as discussed in Chapter Three, asylum seekers and
refugees are excluded from the law. What is considered here is the development of
Australian law and how it has become irreconcilable with international law and
humanitarian principles. In short, how the law not only creates limbo, but is founded on
a type of limbo principle, namely, that certain laws will remain irreconcilable and
certain types of people will be denied rights into the future. This chapter focuses on the
conflict which exists between people smuggling and asylum seeking. First, it is perhaps
necessary to point out that there are many other areas that could be explored in relation
to legal irreconcilability or ‘legal limbo’ – for instance, the incompatibility found
between unlawful arbitrary detention and lawful mandatory detention, refugee expulsion
and offshore detention, or the temporary protection which is offered by certain classes
of bridging visas. However, the rationale for this decision to not deal with other
instances of irreconcilability is not merely one of simplicity. The irreconcilability found
Page | 2
Page | 80

between the two issues of people smuggling and asylum seeking lie at the core of the
refugee experience and limbo in Australia. Excision, detention, offshore processing,
security assessments and increased penalties have all been authorised in part with the
understanding that they are put into place to stop the smuggling into the country of any
people who may or may not be a threat to national security. 4 To accomplish the task of
analysing this irreconcilability, key elements of international law and domestic law on
people smuggling are considered. It is shown that domestic law has developed in a
manner which has increasingly restricted asylum seekers rights and privileges. To
further illustrate these points, this chapter considers the case of Mr Al Hassan
Abdolamir Al Jenabi. 5 This particular case is used as a lens through which to explore
the relationship and irreconcilability between domestic laws dealing with people
smuggling and humanitarian laws and principles which are put in place to protect
refugees.
4.1 Background
Others have demonstrated how the criminalisation of people smuggling and constant
amendments to the Migration Act have put the legal rights of asylum seekers and
refugees in jeopardy. 6 In order to halt people smuggling activities, the Australian
Government has amended its domestic laws which relate to people smuggling offences.
These offences are found in the Migration Act; a document which is complementary to
several other pieces of legislation including those which deal with asylum seeking.
4

However, it must also be mentioned that the complexity of refugee law – international and domestic law
- creates situations in which these concepts overlap with one another. Case in point, territory excision and
mandatory detention are both written into the same legal instruments which deal with people smuggling
offences.
5
Transcript of Proceedings, R v Al Hassan Abdolamir Al Jenabi( Supreme Court of Northern Territory,
NTSC SCC 20302840 and 20302843, Mildren J, 21 September 2004
6
For instance, see Michael Grewcock, ‘‘Scum of the Earth’? People-smuggling, criminalization, and
refugees’. (2010) 19(3) Human Rights Defender, 14. See also See Andreas Schloenhardt, ‘Migrant
Smuggling and Organised Crime in Australia’ (Research Paper, Migrant Smuggling Working Group,
September 2011) 17, <www.law.uq.edu.au/migrantsmuggling>.
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Amendments which have been added to the Migration Act that criminalise people
smuggling also have an adverse effect on asylum seekers who use the services of people
smugglers. As Grewcock notes: “The main effect of the criminalisation of people
smuggling is that it legitimises policing operations designed to prevent refugees seeking
protection on their own terms”. 7 The phrase “on their own terms”, is a significant one.
The Refugee Convention states that “Contracting States shall not impose penalties, on
account of their [refugees] illegal entry or presence”. 8 Despite this allowance, the
Migration Act states that any person who enters the country by boat and does not have a
visa is an “unlawful non-citizen”, previously “illegal entrant”. 9 This applies even if that
person enters in order to seek asylum. In addition, Australian law requires that such
people must be mandatorily detained until their claims are assessed. 10 Given that there
is no clear time frame for an assessment of a claim, detention is not only mandatory, but
also, indefinite. Currently, new asylum seeker arrivals are detained in overseas
‘processing centres’ and in many of these cases, the detention lasts for years.
As mentioned earlier, a number of asylum seekers who come by boat utilise the services
of people smugglers. For those who wish to enter Australia in order to seek asylum, this
may be the only alternative to languishing in refugee camps overseas for indeterminate
periods of time. There is no ‘official’ method or State-led initiative to transport asylum
seekers to Australia in order to have their claims processed. People smuggling is a
criminal activity in both international and domestic law and it must be said, that some
people smugglers are not, as Grewcock notes, “characterised by the highest moral

7

Michael Grewcock, above note 6.
Convention Relating to the Status of Refugees, opened for signature 28 July 1951, 189 UNTS 150
(entered into force 22 April 1954) Art 31. My additions.
9
Migration Act 1958 (Cth) s13.
10
Ibid s178-180.
8
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scruples”. 11 Yet, it must also be considered that out of necessity, people smuggling and
asylum seeking are intertwined. For obvious supply and demand reasons – regardless of
any moral value one may wish to place upon this fact – they are dependent upon one
another. There would be no people smuggling of asylum seekers if those asylum seekers
did not need a means to reach Australian shores. Likewise, there would be no asylum
seeking into Australia by boat without the services of people smugglers. Despite this
interconnectedness, the fact that people smuggling is a crime legitimises – at least for
some – the restrictive policies which have been put in place regarding asylum seeking in
Australia. Under the guise of criminalising and ‘getting tough’ on people smuggling, the
Government has used the interdependency of smuggling and seeking asylum to deny
asylum seekers their rights which are protected in international law. In the Australian
Government’s view, only ‘genuine’ refugees should be recognised and engage
Australia’s protection ‘obligations’; not asylum seekers who come by boat. In addition,
unfair definitions and interpretations of what constitutes people smuggling offences
have adversely affected asylum seekers and their ability to enter Australia and make a
claim for protection. As will be shown later in this chapter, Australia’s laws and policies
reflect this assessment. Grewcock suggests that “the dominant law enforcement
paradigm of people-smuggling is based on often false assumptions and contributes to
systematic breaches of the rights of refugees”. 12
The result of the irreconcilability between smuggling and seeking asylum in Australia is
the creation of systematic legal limbo. On the one hand, asylum seekers have been given
a legal right to enter a country and seek asylum - the ‘promise’ which is codified in
international law. However, on the other hand, domestic law denies asylum seekers this

11
12

Michael Grewcock, above note 6.
Ibid.
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right by preventing them from entering Australian territory by their own means and
filing a ‘valid’ protection claim. In addition to making the asylum seeking process more
difficult for refugees, the law also criminalises wider circumstances in which people can
be found guilty of people smuggling offences. In other words, the definition of people
smuggling has been broadened in order to include people who have no profit motive for
their operation or who may be conducting activities primarily for humanitarian reasons.
It remains that people smuggling is an activity which is illegal. Yet, the services which
people smugglers offer provide refugees a real opportunity to enter Australian territory.
The current law in Australia does not take into consideration the motives of people
smugglers themselves. They are not necessarily all “evil” as the Australian Government
would have people believe. 13 Grewcock writes:
unless we acknowledge that smuggling operates as an integral part of the
refugee experience, and that undercutting it requires that governments
facilitate entry, rather than engage in increasing elaborate border
controls, refugees will continue to take risks, some smugglers will
continue to make money and a lot of fishermen will serve mandatory
prison sentences for no good purpose in Australian gaols. 14
The next section analyses international and domestic laws regarding people smuggling.
It is shown that Australia’s legal system has diverged from international norms
regarding the smuggling of migrants. The result of this divergence is a comprehensive
approach towards a legal limbo which denies refugees who come by boat any viable
method to make a claim for asylum. In addition, as a result of their ‘unlawful’ entry,
asylum seekers are severely penalised and stripped of their rights and privileges.

13

The term ‘evil’ is used on DIAC videos and in the media. For instance see DIAC ‘Managing
Australia’s Borders. Transcript of Video Transcript of Using a People Smuggler – No Advantage’.
<http://www.immi.gov.au/managing-australias-borders/border-security/irregular-entry/no-peoplesmuggling/transcript-using-people-smuggler.htm>. See also John Passant, above n 2.
14
Michael Grewcock, above note 6.
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4.2 People Smuggling: key features and irreconcilability in Australia
The most recent definition of “smuggling in migrants” is found in the Protocol Against
the Smuggling of Migrants by Land, Sea and Air Supplementing The United Nations
Convention Against Transnational Organized Crime (hereafter the Migrant Smuggling
Protocol or Smuggling Protocol). The Smuggling Protocol defines migrant smuggling –
colloquially referred to in Australia as ‘people smuggling’ - as
the procurement, in order to obtain, directly or indirectly, a financial or
other material benefit, of the illegal entry of a person into a State Party
of which the person is not a national or a permanent resident.15
The Smuggling Protocol is a complimentary treaty, relating directly to the United
Nations Convention against Transnational Organized Crime (hereafter the Convention).
In order to be signatory to the Smuggling Protocol a State must also be signatory to the
Convention. The Convention defines an organised criminal group as “a structured group
of three or more persons, existing for a period of time and acting in concert with the aim
of committing one or more serious crimes or offence”. 16 In turn, the Smuggling
Protocol also clearly states that people smuggling is an organised criminal activity:
This Protocol shall apply to the prevention, investigation and
prosecution of the offences established in accordance with article 6 of
the Protocol, where the offences are transnational in nature and involve

15

Protocol against the Smuggling of Migrants by Land, Sea and Air, Supplementing the United Nations
Convention against Transnational Organized Crime, opened for signature 15 November 2000, (entered
into force on 28 January 2004) Art 3.
16
United Nations Convention against Transnational Organized Crime: resolution, opened for signature 8
January 2001, (entered into force on 29 September 2003) Art 2.
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an organized criminal group as well as to the protection of the rights of
persons who have been the object of such offences. 17
Both the Convention and the Smuggling Protocol establish migrant smuggling as a form
of organised crime. Further, as Schloenhardt correctly adds: “On a strict and narrow
reading, the Protocol has no application to migrant smuggling that is not facilitated by
an organized criminal group”. 18
The Smuggling Protocol definition of migrant smuggling also necessitates a “financial
or other material benefit”. 19 Schloenhardt notes that this “reflects the profit motive that
is characteristic of organized crime generally.” 20 Schloenhardt continues by mentioning
a Model Law, which was devised in order to facilitate domestic interpretation of the
Migrant Smuggling Protocol, states:
The reference in this definition to “a financial or material benefit” was
included in order to emphasize that the intention was to include the
activities of organized criminal groups acting for profit, but to exclude
the activities of those who provide support to migrants for humanitarian
reasons or on the basis of close family ties. 21
As such, “international law has no application in situations that appear to be migrant
smuggling but that lack the constituent purpose of financial or other material benefit”. 22
The intention of the smuggling definition is to also exclude people who “provide
support to migrants for humanitarian reasons or on the basis of close family ties”. 23 As
shown, international law clearly defines migrant smuggling as organised crime which
requires a profit motive and excludes humanitarian reasons for migrant smuggling.
17

Protocol against the Smuggling of Migrants by Land, Sea and Air, Supplementing the United Nations
Convention against Transnational Organized Crime, above n 15, Art 4.
18
Andreas Schloenhardt, above n 6.
19
Ibid.
20
Ibid.
21
Ibid. See also Model Law against the Smuggling of Migrants 2010
22
Ibid.
23
Model Law against the Smuggling of Migrants 2010
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However, in Australia migrant smuggling are defined quite differently. Acts of migrant
smuggling are made offences through the Migration Act 1958. However, terminology
for such offences is referred to differently in Australian law. Where international law
deals with ‘migrant smuggling’, colloquially offences in Australia are referred to as
‘people smuggling’ offences. 24 The Migration Act contains legislation which deals with
people smuggling and includes penalties for specific types of offences. Throughout its
history, the Migration Act has been changed several times in order to reflect that which
is considered in the “national interest” 25 and to achieve specific migration outcomes for
the country. To be more specific, there have actually been a total of 154 instances in
which the Act has received amendments since 1973 with many of these being
implemented after 1999 when four vessels arrived along Australia’s east coast carrying
undocumented Chinese nationals. 26 The vast majority of these amendments have had a
particular impact, namely, they have made filing a claim for asylum in Australia more
difficult. Case in point, the most recent amendments to the Migration Act make filing a
claim for asylum on the entire Australian mainland impossible. 27 All undocumented
vessels are now excluded from entry and asylum seekers are immediately sent to Nauru
for processing. At the core of such changes to the Migration Act lies the Government’s
underlying objective to “stop the boats” - which means the boats operated by people
smugglers yet containing would-be asylum seekers. There are specific sections of the

24

This is an interesting divergence in Australian law; from ‘migrant’ to ‘people’ smuggling. The term
‘migrant’ suggests a certain type of person who is smuggled. Australia has created different
classifications of smuggling offences, such as ‘aggravated smuggling’. However, the law does not
differentiate between the types of people who are smuggled or the punishments which should be given. In
other words, the is not difference between a ‘migrant’ who is smuggled and ‘people’ in general, or even
‘asylum seekers’ or ‘refugees’.
25
For instance s 176 of the Migration Act 1958 justifies why “certain non-citizens” are to be kept in
detention: “This Division is enacted because the Parliament considers that it is in the national interest that
each non-citizen who is a designated person should be kept in immigration detention until he or she: (a)
leaves Australia; or (b) is given a visa”. Emphasis added.
26
See Australian Government, ComLaw, Migration Act 1958. Amendments
<http://www.comlaw.gov.au/Series/C2004A07412/Amendments>.
27
Migration Legislation Amendment (Regional Processing and Other Measures) Act 2012, No. 113.
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Smuggling Protocol which require signatory States to treat victims of smuggling in
certain ways. These conditions require the fair treatment of those who are considered
victims of people smuggling. Since there is a requirement to treat victims fairly, it
should be considered that the Smuggling Protocol does not exist to deter asylum seekers
from using smugglers to reach destinations where they can apply for protection visas.
Nor should it deter people who, as mentioned earlier, are smuggling people for
humanitarian reasons. However, in contrast, the Migration Act with its tough penalties
is designed to do just that; to deter people smugglers and the people who may wish to
use them. 28 Australia signed the Smuggling Protocol on 21 Dec 2001 and it was ratified
on 27 May 2004. 29 However, the requirements of the Smuggling Protocol do not simply
allow the Australian Government to achieve its objective of ‘choosing’ who may enter
the country and by which means. Nor does it allow for the penalisation of persons who
utilise smugglers.
Australian law has developed in a manner which reinforces international concepts
regarding migrant smuggling in some instances, while significantly deviating from it in
others. One the one hand, Australian law reinforces the Smuggling Protocol which
states that: “Each party shall adopt such legislative and other measures as may be
necessary to establish as criminal offences … the smuggling of migrants”. 30 In addition,
the Smuggling Protocol requires adoption of general prevention measures aimed at
improving border control capabilities, information gathering, and law enforcement. 31
All of these measures have been undertaken in Australia. However, on the other hand,
28

See Deterring People Smuggling Bill 2011. See also Judge Mildren’s comments in the case of Mr Al
Jenabi later in this thesis.
29
Australia made no declarations or reservations regarding the content of Smuggling Protocol when it
signed the document. See UNODC, ‘Country List’, Protocol against the Smuggling of Migrants by Land,
Sea and Air, supplementing the United Nations Convention against Transnational Organized Crime
<http://www.unodc.org/unodc/en/treaties/CTOC/countrylist-migrantsmugglingprotocol.html>.
30
Protocol against the Smuggling of Migrants by Land, Sea and Air, Supplementing the United Nations
Convention against Transnational Organized Crime, above n 15, Art 6(1).
31
Ibid Art 10-14.
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the Australian Government has amended domestic law which deals with the smuggling
of migrants in a manner which is also irreconcilable with the Smuggling Protocol. For
instance, Article 16 of the Smuggling Protocol sets out guidelines as to how migrants
who have been smuggled should be treated. The Smuggling Protocol says that the State
should “preserve and protect the rights of persons” who have been smuggled in
accordance with international law. 32 Signatory States are also required to take into
account the special requirements of women and children. 33 Article 16(5) requires the
State to “comply with its obligations under the Vienna Convention on Consular
Relations”. 34 Additionally, the Smuggling Protocol lists guidelines of behaviour which
specifically consider the smuggling of refugees. In the final provisions of the Smuggling
Protocol it states:
Nothing in this Protocol shall affect the other rights, obligations and
responsibilities of States and individuals under international law,
including international humanitarian law and international human rights
law and, in particular, where applicable, the 1951 Convention and the
1967 Protocol relating to the Status of Refugees and the principle of
nonrefoulement as contained therein. … The measures set forth in this
Protocol shall be interpreted and applied in a way that is not
discriminatory to persons on the ground that they are the object of
conduct set forth in article 6 of this Protocol. The interpretation and
application of those measures shall be consistent with internationally
recognized principles of non-discrimination. 35
In other words, nothing in the Protocol - the State’s interpretation of the Protocol - shall
take precedence over other instruments in international law which protect human rights.
Further, States are cautioned that their interpretation of the Smuggling Protocol and the
32

Ibid Art 16(1).
Ibid Art 16(4).
34
Ibid Art 16(5).
35
Ibid Art 19.
33
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legislation that they create in regards to smuggling offences should not in any way be
used to create offences which discriminate against people who fall under such
offences. 36 Despite these requirements, Australian law allows for extra provisions set
out in the Migration Act which deviate from these international standards. Increased
penalties and restrictions for entering the country have been added to the Migration Act
through amendments such as the Migration Legislation Amendment Act (No 1) 1999
(Cth) 37, the Migration Legislation Amendment Act (No 2) 1999 (Cth) 38, the Border
Protection Legislation Amendment Act 1999 (Cth) 39, the Migration Amendment
(Excision from Migration Zone) Act 200140, the Anti-People Smuggling and Other
Measures Act 2010 (Cth) 41, the Deterring People Smuggling Act 2011 and most
recently, the Migration Legislation Amendment (Regional Processing and Other
Measures) Bill 2012.42
In 1999, section 232A was added to the Migration Act to specifically deal with persons
who organize and facilitate the bringing of groups of undocumented migrants to
Australia, particularly by sea. 43 This section made it an offence to organise the
smuggling of five or more people who do not hold a valid visa into the country and
sought to deter people from smuggling activities. As part of the deterrence, strict
penalties were introduced. These penalties are outlined in the Criminal Code Act 1995.
Section 73 lists the following offences and penalties:

36

Ibid Art 6.
The Migration Legislation Amendment Act (No 1) 1999 (Cth).
38
The Migration Legislation Amendment Act (No 2) 1999 (Cth).
39
Border Protection Legislation Amendment Act 1999 (Cth).
40
Migration Amendment (Excision from Migration Zone) Act 2001 (Cth).
41
Anti-People Smuggling and Other Measures Act 2010 (Cth).
42
Migration Legislation Amendment (Regional Processing and Other Measures) Bill 2012 (Cth).
Schloenhardt briefly outlines and contrasts the international and domestic legislation which deals with
people smuggling. See Andreas Schloenhardt, above n 6.
43
Replacement Supplementary Explanatory Memorandum, Migration Legislation Amendment Bill (No
2) 1998 (Cth), para 9.
37
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•

offence of people smuggling (imprisonment for 10 years) 44

•

aggravated offence of people smuggling (intention to exploit the
victim after entry into the country; subjection to cruel, inhuman
or degrading treatment; giving rise or being reckless to danger of
death or serious harm) (imprisonment for 20 years) 45

•

aggravated offence of people smuggling (at least five people)
(imprisonment for 20 years). 46

Although many amendments have been made to the Migration Act since the
introduction of s 232A, the offence of people smuggling has been left relatively
unchanged until the Anti-People Smuggling and Other Measure Act 2010 (Cth)
(hereafter Anti-People Smuggling Act) was introduced on 31 May 2010. This particular
Act repealed s 232A of the Migration Act and replaced it with s 233A to 233D. This
amendment provides the most recent definition of a ‘people smuggling’ in Australia.
Specifically, this amendment made three specific points of difference with the previous
definition as well as the international definition located in the Smuggling Protocol: 1)
Australian law does not require a profit motive for an offence of people smuggling to
occur, 2) offences and penalties include “proposed entry into Australia” and 3) it
reduces the number of people smuggled in order to be an offence to one person. 47
Section 233A states that:
(1) A person (the first person) commits an offence if:
(a) the first person organizes or facilitates the bringing or coming
to Australia, or the entry or proposed entry into Australia, of
another person (the second person); and

44

Criminal Code Act 1995, s 73.1
Ibid s 73.2
46
Ibid s 73.3
47
Migration Act 1958 (Cth) s 233A
45
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(b) the second person is a non‑citizen; and
(c) the second person had, or has, no lawful right to come to
Australia. 48
As shown, this amendment reflects a change in the number of people required to be
considered a smuggling offence from “5 or more” to only 1 person; “another person”. 49
The removal of the profit motive also has critical implications. Profit motive, as
mentioned earlier, is a requirement of the definition of organised crime. The
Government has maintained that people smugglers have a “business model”, but the
new amendment does not require that the ‘business’ needs to receive a profit. As
Schloenhardt points out:
The lack of any profit motive means that the legislation also targets
those who act with the best humanitarian intentions … The Australian
offences also create liability for persons coming to rescue smuggled
migrants, especially on the high seas. 50
In addition, the Anti-People Smuggling Act creates offences for what the Government
considers are “aggravated offences” of people smuggling. 51 These offences include
“exploitation, or danger of death or serious harm etc”. 52 Section 233B of the Migration
Act states
(a) the first person commits the underlying offence intending that the
victim will be exploited after entry into Australia (whether by the first
person or another);

48

Ibid.
Ibid.
50
Andreas Schloenhardt, above n 6.
51
Migration Act 1958 (Cth) s 233B
52
Ibid.
49
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(b) in committing the underlying offence, the first person subjects the
victim to cruel, inhuman or degrading treatment (within the ordinary
meaning of that expression);
(c) in committing the underlying offence:
(i) the first person's conduct gives rise to a danger of death or serious
harm to the victim; and
(ii) the first person is reckless as to the danger of death or serious harm
to the victim that arises from the conduct. 53
It is the Australian Government’s view that “dangerous” boat journeys to Australia put
people in situations where they may be the victims of “serious harm”. 54 The AntiPeople Smuggling Act also criminalises supporting the offence of people smuggling
even if an offence of people smuggling is not committed.55
Australian amendments to domestic law also restrict people from legal advice and
consular services. The Explanatory Memorandum of the Migration Legislation
Amendment Act (No 2) 1999 (Cth) states that the amendment to Subsection 193(2)
makes it clear that apart from the rights contained in section 256
(Persons in immigration detention may have access to certain advice,
facilities etc.), there is no obligation on the Minister or any officer to
provide to a person who is in immigration detention, having been
detained as an unlawful non-citizen when arriving in Australia:
- an application form for a visa;

53

Ibid. This amendment expands the definition of smuggling to reflect elements which are more related to
offences of trafficking. See more on trafficking later in this chapter.
54
‘Serious harm’ in the Migration Act has the same meaning as in the Criminal Code. The Government’s
view that people should be deterred from making dangerous journeys is reflected in the media, press
releases and the Government Overseas Information Campaigns directed at people who may be
considering utilizing the services of a people smuggler. See Chapter Five of this thesis.
55
An offence occurs if “(a) the first person provides material support or resources to another person or an
organisation (the receiver); and (b) the support or resources aids the receiver, or a person or organisation
other than the receiver, to engage in conduct constituting the offence of people smuggling”. See
Migration Act 1958 (Cth) s 233D
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- any advice as to whether the person may apply for a visa;
- any opportunity to apply for a visa; or
- access to advice (legal or otherwise) in relation to an application for a
visa. 56
More recently, the Deterring People Smuggling Act 2011, has been introduced to
“clarify the law regarding people smuggling and for related purposes”. 57 This particular
Act inserts Section 228B into the Migration Act. This section makes the following
amendment:
(1)

For the purposes of this Subdivision, a non‑citizen has, at a
particular time, no lawful right to come to Australia if, at that time:
(a) the non‑citizen does not hold a visa that is in effect; and
(b) the non‑citizen is not covered by an exception referred to in
subsection 42(2) or (2A); and
(c)

the non‑citizen is not permitted by regulations under

subsection 42(3) to travel to Australia without a visa that is in
effect.
(2)

To avoid doubt, a reference in subsection (1) to a non‑citizen

includes a reference to a non‑citizen seeking protection or asylum
(however described), whether or not Australia has, or may have,
protection obligations in respect of the non‑citizen:
(a) under the Refugees Convention as amended by the Refugees
Protocol; or
(b) for any other reason. 58
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Explanatory Memorandum, The Migration Legislation Amendment Act (No 2) 1999 (Cth) s 193(2).
Deterring People Smuggling Act 2011. No. 135.
58
Ibid.
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As per this section of legislation, even a person who is owed protection under the
Refugee Convention has no lawful right to enter Australia if they do not have a visa. As
such, refusal of entry extends to any asylum seekers who come by boat and use the
services of a people smuggler. This is despite provisions in the Refugee Convention
which allow for such types of unlawful entry. The Refugee Convention says: “The
Contracting States shall not impose penalties, on account of their illegal entry or
presence, on refugees who, coming directly from a territory where their life or freedom
was threatened”. 59
Yet another penalty that refugees face as a result of their ‘unlawful’ entry is mandatory
detention. Provisions for mandatory detention are set out specifically in s176 to s 180 of
the Migration Act. This includes the detention of women and children. While section
4AA states that detention of minors should be a “last resort”, in reality, this is not the
case. According to DIAC, as of June 2012 there were 5,815 people in immigration
detention in Australia, including 591 children. 60
As shown above, offences of people smuggling in Australia diverge from the
international definition in several key areas. The involvement of organised crime and
the necessity of a profit motive have been removed in the Australian definition. The
amount of people necessary in order for a smuggling offence to occur has been reduced
to one. The exclusion of humanitarian and family reasons for smuggling has been
removed. In the Smuggling Protocol, the protection of the rights and privileges of
smuggling victims is paramount. However, in Australia, victims are immediately
detained and restricted from access to the courts. For all the reasons listed above,

59

Convention Relating to the Status of Refugees, opened for signature 28 July 1951, 189 UNTS 150
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Australian law is severely restrictive and diverges from humanitarian principles. Due to
this irreconcilability, asylum seekers and refugees are condemned to limbo.
In some cases, people smuggling has been confused with the very different and more
severe crime of people trafficking. The next section illustrates the importance of this
mistake.
4.3 Smuggling vs. Trafficking
Another important issue which causes conflict and confusion in the people smuggling
debate is the incorrect use of people smuggling and trafficking as interchangeable terms.
The definition of people trafficking is found in the Protocol to Prevent, Suppress and
Punish Trafficking in Persons Especially Women and Children, Supplementing The
United Nations Convention Against Transnational Organized Crime (hereafter the
Trafficking Protocol). Like the Smuggling Protocol, Australia is signatory to the
Trafficking Protocol.61 The Trafficking Protocol defines “trafficking in persons” as
the recruitment, transportation, transfer, harbouring or receipt of
persons, by means of the threat or use of force or other forms of
coercion, of abduction, of fraud, of deception, of the abuse of power or
of a position of vulnerability or of the giving or receiving of payments or
benefits to achieve the consent of a person having control over another
person, for the purpose of exploitation. Exploitation shall include, at a
minimum, the exploitation of the prostitution of others or other forms of
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sexual exploitation, force labour or services, slavery or practices similar
to slavery, servitude or the removal of organs. 62
The Australian Institute of Criminology (hereafter the AIC) has elaborated on the
distinction between smuggling and trafficking. The AIC has stated:
In principle, trafficking in persons and people smuggling are distinctly
different. Trafficking does not require an illegal border crossing, nor is it
necessarily transnational, such as in cases of internal trafficking,
whereas people smuggling always involves an illegal border crossing.
While victims of people trafficking are regarded as commodities,
individuals who are smuggled across borders are more like clients who
pay for the service. 63
Here the focus is on the element of border crossing - trafficking does not require border
crossing, whereas, smuggling does. The AIC also states that “in practice” smuggling
most always involves consent and there is usually no need for violence to take place in
order for a smuggling transaction to occur. 64 Further, whereas people smuggling is
concerned with organising illegal border crossings, trafficking’s principal element is the
exploitation of others. As such, the trafficking of persons is considered a far more
serious crime. According to the finding by the Bali Process on People Smuggling,
Trafficking in Persons and Related Transnational Crime (hereafter the Bali Process):
There is a difference between a trafficked person and a smuggled
person. Trafficked persons are more vulnerable, and are subject to abuse,
force etc. Smuggled persons are voluntary and therefore are more aware
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of the situation they’re going into [and] the general suffering of a
trafficked person is worse than a smuggled person. 65
For these reasons the expert members of the Bali Process suggested that “countries
agree that the level of protection for a trafficked victim should be higher than for a
smuggled victim (this is also reflected in the UN Protocols)”. 66
However, the distinction between smuggling and trafficking is often confused and
unfortunately, misrepresented or misused in both the media and in the courtroom.
Domestic views on people smugglers and the people whom they smuggle are largely
shaped by comments which are made in the media. Mr Ali Al Jenabi – who is
mentioned in greater detail in the later part of this chapter – was often misrepresented as
a ‘people trafficker’. Before court proceedings ever began, Mr Al Jenabi was
mislabelled as a people trafficker. In several instances, it was a common error for the
term ‘trafficker’ to be used interchangeably for the term ‘smuggler’ and sometimes, this
error took place within the same news article. For instance, an article in the Australian
Associated Press in June 2002 quotes a government official in saying: “Al-Jenabi is
considered one of the big fish of the human trafficking rackets operating through
Indonesia and into Australia, with several similar charges pending in Indonesia”. 67
Despite this claim, in the next sentences, the article goes on to say that Al Jenabi is
wanted in Australia for “people smuggling”. 68 Months later the title of ‘trafficker’
persisted in the media. Upon the news that Mr Al Jenabi was to be deported to Australia
to stand trial, The Daily Telegraph ran an article on 27 August 2002 with the headline:
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“Thais hand over human trafficker”. 69 Yet, once again, later in the article Mr Al Jenabi
is referred to as a “people smuggler”. Reporting in a similar vein, an article in the
Northern Territory News describes Mr Al Jenabi as both a “people trader” and “one of
Australia’s most notorious accused people smugglers”. 70 When Mr Al Jenabi came
before the court, The Advertiser reported: “Ali Hassan Abdolamir Al Jenabi is facing a
trial in the Northern Territory Supreme Court after pleading not guilty to 17 charges
relating to people trafficking.” 71
Mistakes in the trafficking and smuggling definitions are not limited to the media. They
have unfortunately also been made in the courtroom. In R v Mehmet Seriban (a decision
of the Northern Territory Supreme Court) the presiding judge said:
I agree with the submission of the counsel for the prison that the courts
have drawn a distinction between what is called people trafficking and
what is called people smuggling. People smuggling is an expression
used by the courts to describe clandestine conduct whereby unlawful
non-citizens are introduced into the Australian community without
surveillance by the authorities, that is by avoiding the border protection.
People trafficking on the other hand is an overt activity whereby travel
to Australia of unlawful non-citizens is arranged and facilitated in such a
way as to come to the attention of authorities prior to landing on the
Australian mainland. 72
In this case the judge concluded that Mr Seriban was a people trafficker instead of a
people smuggler because he made his activities known to authorities; that it was an
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“overt activity”. 73 However, there is no distinction made in law made between the overt
or covert nature of people smuggling or people trafficking. Again, the true distinction
between the two separate offences lies with exploitation: the act of exploiting people
after they have entered the country.
As was the captain’s intention, once Mr Seriban and his boat of arrivals entered the
country they became known to authorities. The judge commented further that:
All such unlawful non-citizens are therefore properly processed,
medically examined and assessed by the Australian immigration
authorities and make an application for refugee status. The present
offences fall into the trafficking rather than the smuggling category and
did not involve any quarantine risks. 74
People trafficking is a far more serious crime than people smuggling. It is unfortunate
that such indistinctions are made so often and so broadly. The result is a
miscommunication about the perpetrators of each type of offence; that they are in some
way equal or in fact, interchangeable identities.
As Australian domestic law diverges from the international definition, it also diverges
from other legal instruments which afford refugees and asylum seekers certain rights
and privileges. The Australian definition removes, expands on, or chooses to ignore the
sections which are ‘restrictions’ to the national agenda. Schloenhardt notes that
Australia’s laws are capable of – and possibly designed to – create
liability for those who may smuggle migrants for humanitarian reasons.
… The offences may also criminalise migrants who help each other to
flee to Australia. 75
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In short, the Australian interpretation of and amendments to the Smuggling Protocol are
not additions to law – at least not in any sense which assists refugees. In fact, they
ensure that the exact opposite occurs. Domestic law criminalises those who may
simply be offering humanitarian aid to refugees. (An offence occurs regardless of
the motivation or absence of profit motive.) It also discriminates against
and rejects certain types of refugees entirely – those people whom the Government
says they do not owe a protection ‘obligation’. In Australia there exists a legal
system in which the Government acts as it sees fit, no longer barred by
‘restrictive’ international law. This rejection allows for refugees to be placed in Stateled and State-created instances of limbo; places where they are forced to remain;
uncertain about what may happen next.
The next section analyses the case of Mr Al Jenabi and illustrates several points. Firstly,
it shows how people smuggling and asylum seeking are interconnected. Next, the case
demonstrates that people smugglers are not always “evil” people and may have quite
humanitarian motives for their actions. The case also shows how judges are bound by
Australian law to reach verdicts which do not reflect these humanitarian motives.
Lastly, it illustrates the central theme of this thesis; it shows how people are kept in
limbo by restrictive laws and policies which are incompatible with asylum seeking and
humanitarian principles.
4.4 The case of Ali Al Jenabi
On 21 September 2004 Al Hassan Abdolamir Al Jenabi stood before the High Court of
the Northern Territory accused of people smuggling offences. According to Judge
Mildren, the judge who presided over the case, the “details of the story” – that is, Mr Al
Jenabi’s version of the events leading up to his arrest and the reasons why he said he
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was working as a people smuggler – “has a ring of truth to it”. 76 In other words, the
judge generally accepted Mr Al Jenabi’s story to be true.
Colloquially, when it is suggested that something has the ‘ring of truth’ it is considered
believable. It ‘sounds’ true. By listening to a story or an account of particular events we
can determine the likelihood of its legitimacy. Judges are given a similar task when they
preside over the hearing of a case. They have, supposedly, in the course of their careers,
developed an ability to hear a case and determine which facts are true and which are
not; in legal terms, that which they ‘accept’ as facts and those which they ‘reject’ as
false. Upon determining the facts, the judge’s next task is to situate their decision within
the context of the law. They must justify the decisions they reach and explain how it fits
within the legal framework. However, like all judges in Australia, Judge Mildren was
bound by the laws of Australia, and in particular the Migration Act, to reach a particular
sentence, regardless of how commendable he might have found Mr Al Jenabi’s actions.
As shown earlier in this chapter, Australian law is very clear on what constitutes people
smuggling offences and what punishments are necessary for such offences.
Legal decisions are written as narratives. They tell a story. However, that story is based
on the facts that are accepted by the judge as ‘true’. To start the story, Judge Mildren
began by first pointing out that Mr Al Jenabi “pleaded guilty to two counts of offences
under s 232A of the Migration Act”. 77 He then continued by outlining the penalties for
such offences and quoted from the Migration Act to situate the crimes and the
justification of his decision within the law. He said: “Section 232A of the Migration Act
makes it an offence to organise the bringing to Australia of a group of five or more
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people, reckless as to whether the people have a lawful right to come to Australia.” 78
From this point, Judge Mildren outlines the “facts” of each people smuggling offence
which Mr Al Jenabi had taken part.79
After summing up each offence, Judge Mildren said that
The accused claims to have been working for Abu Ayat (another people
smuggler) in return for money for essentials, and living expenses, and an
entitlement to send one member of his family free to Australia for each
boat he helped organise. … The story has a ring of truth to it because it
provides a credible explanation based upon his own history as a refugee
from Iraq and his wish to get his family out and safely to Australia, a
wish he was eventually able to achieve. 80
It was suggested that it was unlikely that Mr Al Jenabi was the main offender in the
offences. Judge Mildren determined: “It would be unusual in my experience for a
principal offender to be at the crime scene getting his hands dirty”. 81 Despite these facts,
Judge Mildren still found that Mr Al Jenabi was “heavily involved in the offending”;
and concluded that Mr Al Jenabi “was at the very least the officer in command of the
field”. 82 There was some also some question raised as to whether or not Mr Al Jenabi
received a “reasonable profit” from people smuggling activities. 83 While Judge Mildren
did not reject Mr Al Jenabi’s claim that he only received $500 for each vessel, it was
suggested that there were some “contrary indications” to this claim. 84 However, it seems
that this was based on an assumption that each person who was smuggled had to pay the
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average price of $US2000. 85 Yet, despite these assessments, Judge Mildren once again
presented that Mr Al Jenabi’s “principal motivation” was not money, but instead to get
his family to Australia “come what may”. 86
As part of its testimony, the Crown submitted that Mr Al Jenabi’s actions displaced
‘genuine’ refugees who had been waiting for long periods of time from making a claim
for asylum. The Crown referred Judge Mildren to the matter of Wirs Cita v R. 87 In this
case, the judgement says
Section 232A operates against the background of a legislative and
administrative system by which Australia seeks to deal in a fair and
orderly way with non-citizens who wish to enter, and usually, to remain
in Australia, including and especially refugees. The reality is that there
are very many more persons who are, or claim to be, refugees, as well as
other non-citizens, who seek to enter and remain in Australia, than the
government considers can be accommodated and assimilated.
An effort is necessary, therefore, to establish priorities as between
refugees - after the genuineness of that status has been established – and
as between refugees and the many others who for a variety of reasons
seek to enter and to remain in Australia … The effort and resources
committed to these functions must be diverted from dealing with the
needs of the many others who have not found the opportunity or the
money to effect a clandestine entry into Australia. To the extent that
such entrants are allowed to remain, inevitably, they displace others
whose claim to favourable consideration may have been far greater. 88
However, Judge Mildren declared that “[s]ome of the matters referred to by their
Honours appear to me to be matters of administrative policy rather than legal principle
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or what can be distilled from the purpose and object of the legislation”. 89 He mentioned
that Mr Tippett, Mr Al Jenabi’s defence counsel, said this was “government
propaganda”. 90 Judge Mildren invented the Crown to put forth any facts to support the
allegations that he displaced other refugees. However, since the Crown was unable to
supply such material, Judge Mildren rejected that Mr Al Jenabi’s “activities displaced
others by jumping the so-called queue”. 91
However, regardless of Mr Al Jenabi’s intentions, his motives or character, the matter
comes back to the law – what the law says is an appropriate sentence. The penalties for
people smuggling offences are not only put in place for legal punishment, but also for
the deterrence of people smuggling activities. Judge Mildren says that “It is well
established that offences of this kind must result in an immediate sentence of
imprisonment and that no other sentence is appropriate. It is also well established that in
considering the punishment required, the court must give considerable weight to general
deterrence”. 92
During sentencing, Mr Al Jenabi was also recognised for his recipiscence. The judge
stated that since Mr Al Jenabi altered his plea to guilty (which resulted in a negotiation
that one offence was withdrawn) the trial length was significantly reduced and the
“savings in costs in this case are very, very considerable”. 93 As such, Judge Mildren
concluded that it was warranted that Mr Al Jenabi received a 10% reduced sentence. 94
However, there was no clear precedent on what that sentence should be, as the judge
89
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considered Mr Al Jenabi “at a higher level than masters of crew”. 95 In order to come up
with a tariff for an appropriate punishment to be applied in this case, Judge Mildren
referred to the sentence imposed by Deane DCJ in the matter of Asfoor.96 In this
particular case the accused was involved in more vessels, did not plead guilty, and it
was found that the motivation was entirely for money. Judge Mildren said that he
considered that Asfoor was “more blameworthy” than Mr Al Jenabi. However, he
quickly added that “sentences are not arrived at by this comparison. Pervious sentences
are of value if there are enough of them to form a tariff or if they illustrate matters of
sentencing principle”. 97 As such, Judge Mildren concluded that material supplied to the
court indicated that there was a “tariff between three years to eight years for the crew
and masters of vessels involved in people trafficking”. 98 Taking this information in
hand, Judge Mildren suggested that even though Mr Al Jenabi was “at a higher level”
this did not mean that eight years is the “bottom of the range” for an appropriate
sentence. 99 In short, Judge Mildren indicated that the sentence would not reflect Mr Al
Jenabi’s motivations for his actions, but instead, his level of involvement.
Before passing final sentence, Judge Mildren turned his attention Mr Al Jenabi’s
personal situation and history. The main points are outlined as follows. Judge Mildren
accepted that Mr Al Jenabi refused to join the military during the time of war with Iraq.
As a result, Mr Al Jenabi, his brother, and his father were all interned to a political
camp and then later, Mr Al Jenabi was transferred to Abu Graib where he served a
seven year prison sentence. Later he was smuggled into Iran where he lived in a cellar
with some of his family members until a crackdown on Iraqis in Iran forced them to
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leave. Jenabi and his family applied to be accepted as refuges in Australia in 1999.
Judge Mildren notes that the application was “written in very poor English and
obviously was prepared without the assistance of a competent interpreter”.100 As such,
Judge Mildren concludes that “[t]he applications were refused”. 101 From this point Mr
Al Jenabi borrowed money and travelled to Malaysia and later to Indonesia where a
smuggler offered to take his family to Australia if Mr Al Jenabi worked for him and
paid him money. After he paid the people smuggler “virtually everything he had” to
take his family to Australia, it was too late in the season to make a journey to
Australia. 102 Mr Al Jenabi got into an altercation with the smuggler which landed him in
prison. Judge Mildren writes that Mr Al Jenabi “was left with a choice of between
prison and working for Omeid (a people smuggler)”. 103 Mr Al Jenabi was later able to
strike up a deal which enabled him to bring one family member to Australia on each
boat he smuggled into the country. Mr Al Jenabi was arrested in Thailand and extradited
to Australia in 2002 to face offences against the Migration Act.
Towards the end of his sentencing remarks, Justice Mildren stated that:
The prisoner [Mr Al Jenabi] is not a victim of his own crimes. No matter
how laudable it may have been to expend so much energy and take such
risks in order to assist his family, he was not forced to commit these
crimes. He might, for instance, have obtained other employment and
saved enough money to pay for his family to come to Australia. 104
Further, Judge Mildren says “the prisoner (Mr Al Jenabi) did nothing to inquire to the
bona fides of those making the claims for refugee status and if he were acting truly as a
humanitarian one would expect him to have shown consideration for those who deserve
100
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it, not for those who ask for it”. 105 Of course, one might argue that it is not up to people
like Mr Al Jenabi to make such decisions. What he did know, was that his family were
on those boats along with many others who wanted to come to Australia as asylum
seekers.
While it may be concluded that Mr Al Jenabi was not a “victim of his own crimes”, it
cannot be said honestly that Mr Al Jenabi was simply a perpetrator against law and
order. The final remarks by Judge Mildren highlight the connectedness; the dependency
shared between seeking asylum and people smugglers. Namely, it was suggested that
Mr Al Jenabi could have ceased being a people smuggler, saved money and paid in full
for he and his family to be smuggled to Australia by another person. It also seems that
Mr Al Jenabi was, at least in part, “forced” to do something; if not work as a people
smuggler then at least, pay for a people smuggler himself. As one refugee advocacy
group has noted, “The simple fact is that without unauthorised travel agents, asylum
seekers would not get to Australia”. 106 As mentioned earlier in this chapter, there are no
‘official’ channels to come to Australia by boat for asylum seekers and refugees.
In addition, the judge pointed out that Mr Al Jenabi assisted others who were unable to
pay in full, organised for individuals he smuggled to stay with his family, and showed
“special considerations for families with children”. 107 Judge Mildren accepted that
“there can be mixed motives (for people smuggling)” and accepted that Mr Al Jenabi
“was not solely motivated by money, but was largely motivated by the need to get his
family to Australia come what may”. 108 But Judge Mildren continues: “Nevertheless
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there was a money profit motive”. 109 As such Mr Al Jenabi was sentenced to eight years
in prison with a non-parole period of four years, backdated to the date of his extradition.
As shown above, Australian law does not take into consideration factors which are
clearly expressed in the international definition of migrant smuggling. The judge
accepted as ‘fact’ that Mr Al Jenabi was not motivated by money, but instead was
seeking protection for his family. Judge Mildren remarked that Mr Al Jenabi also
helped others outside of his family in a capacity beyond that which is commonly
considered the ‘role’ of a people smuggler. However, in sum, these ‘facts’ did not
matter. Australian law kept Mr Al Jenabi (and the people he assisted in coming to
Australia) in limbo. The ‘victims’ of Mr Al Jenabi’s crimes – men, women and children
asylum seekers – like all other asylum seekers who come to Australia by boat, were
kept in detention until their claims for protection were assessed.
However, the Australian Government kept Mr Al Jenabi in limbo as well. Firstly, he
was put in limbo when he was left with few alternatives than to work as a people
smuggler to get his family to Australia. As Judge Mildren accepted as fact, he was left
with a choice between working as a smuggler or face prison overseas. He was also put
in limbo when his motivations for actions were not considered. However, Mr Al
Jenabi’s limbo continued. On 15 June 2006 Mr Al Jenabi’s imprisonment sentence
ended and his Criminal Justice Entry visa expired. On 16 June Mr Al Jenabi applied for
a Protection (Class XA) visa (Subclass 866) and a Bridging visa E with the Department
of Immigration. On that same day, Mr Al Jenabi was immediately sent to a detention
centre. The Australian Government could not send him home as he fit all the refugee
criteria and would be put in danger if he was deported. However, on 10 July 2006, the
Immigration Minister refused him a bridging visa because he had a substantial criminal
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record under s 501 of the Migration Act. This is despite the fact that ASIO found that
Mr Al Jenabi was not directly or indirectly a risk to Australian national security. Mr Al
Jenabi remained in detention until 7 February 2008. 110 As part of his release, Mr Al
Jenabi was granted a Removal Pending Bridging Visa. This visa allows the Government
to remove Mr Al Jenabi when it determines that it is appropriate to do so.
Mr Al Jenabi’s presence and identity in Australia has always been contestable.
Depending on the source, Mr Al Jenabi has been declared a criminal, a humanitarian, a
hero and a refugee. The irreconcilability between people smuggling and seeking asylum
has left Mr Al Jenabi in limbo. In addition, the Government has ensured that his
uncertain identity and presence will remain into the future.

Almost ten years after the case of Mr Al Jenabi, the penalties on people smugglers have
increased. What constitutes a smuggling offence has also been expanded. These extra
conditions have made it more difficult for refugees to come to Australia to make a claim
for asylum. As shown in the case of Mr Al Jenabi, the law is irreconcilable with
humanitarian principles. It criminalises people smuggling without taking into
consideration the humanitarian motives of people participating in people smuggling
activities. In addition, the law does not simply ignore that the involvement in such
activities is often asylum seekers. In fact, the law diverges from international principles
and penalises people who seek out assistance from people smugglers. The case of Mr Al
Jenabi also shows that the lines between people smuggler and asylum seekers can be
‘blurry’. It is not impossible for offenders to be participating in people smuggling while
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at the same time, being asylum seekers themselves. 111 The sad reality of the situation
outlined that has been outlined in this chapter is that the Australian Government wants
to ‘keep the boats out’ and it wants to use every means possible to deter people from
using people smugglers.
Conclusion
This chapter has shown that currently, the offence of people smuggling and the right to
seek asylum are incompatible. In other words, they create a ‘legal limbo’ for asylum
seekers attempting to reach Australia. In addition, Australia imposes restrictions and
penalties on asylum seekers who come by boat. They are excluded from making asylum
applications and are held mandatory and indefinitely in detention under unacceptable
conditions. The reason for Australia’s amendments to the Migration Act is to ensure that
the exclusion of asylum seekers who are otherwise owed protection is a ‘legal’ activity.
Changes made to the Migration Act are complementary to other pieces of legislation,
such as the Deterring People Smuggling Act 2011. However, while each change has
made people smuggling more difficult, they have also made seeking asylum more
difficult. It can be gathered from these changes an unfortunate reality: this is exactly the
Government’s intention.
As part of this chapter examples from the media were used to demonstrate the legal
irreconcilability in the Al Jenabi case. It was mentioned that the media plays a
significant role in shaping public opinion in regards to people smugglers, asylum
seekers and refugees. The media also plays a significant role in delivering a particular
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type of narrative regarding refugees. This narrative suggests that the refugee world is a
limbo. As such, the next chapter analyses the use of the term ‘limbo’ in the media. It
will be shown that the term is used quite frequently in the media and is used to
expresses a wide range of ideas in relation to refugees and asylum seekers. The media
uses the term ‘limbo’ to denote specific types of physical, legal, and metaphysical
experiences for refugees.
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Chapter 5
Refugee Limbo and the Media

“... if I can invite whom I want into my home, then I should have the
right to have a say in who comes into my country.” 1
– Pauline Hanson, 1996
“We will decide who comes to this country and the circumstances in
which they come.” 2
– John Howard, 2001
“You’d turn them back” 3
– Kevin Rudd, 2007
“... stop the boats ... I think you've got to be prepared to turn boats around
... In the end it would fall to the prime minister to make this kind of a
call.” 4
– Tony Abbott, 2009
“I want to see boats stopped because I don't want to see lives risked. ...
They will go to Malaysia at the back of the queue.” 5
– Julia Gillard, 2011
Before an analysis of the significance of media representations of refugees and limbo
can be undertaken, it is first important to contextualize the discussion thus far. In the
introduction it was said that limbo is an area which is best described as uncertain. It is
uncertain because people who have been placed there are abandoned; left in a state of
bare life before an uncertain universe. It was mentioned that limbo is both a physical
and metaphysical concept found between religion, law and our understanding of the
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world; that limbo is a space which lies ‘outside’ that which we consider to be the
common or normal order. More to the point, limbo’s only reference to the common
order is in its ‘not belonging’. In Chapter Two it was argued that Australia’s border (or
for that matter, any other national border) has the ability to be incognitus; that is can
remain hidden, appear unapproachable or of a certain type. These appearances are
different depending on type of person who approaches the border. This was considered
through an analysis of how Australia’s border has aspects and performances best
described as ‘theatrical’. Three successive Overseas Information Campaigns were
discussed to highlight Australian Government’s ‘theatrical’ technique at steering others
from its shores. Namely, these were the Howard Government’s ‘Overseas Information
Campaign’ entitled Pay a People Smuggler and You’ll Pay the Price, the Rudd
Government’s overseas ‘street theatre’ which sought to stop illegal entrants, and the
Gillard Government’s No to People Smuggling campaign which uses YouTube to
spread its message to potential refugees and asylum seekers. Chapter Three followed
with a discussion on how limbo stems from the state of exception and analysed this in
relation to Agamben’s work on the 'camp'. Generally, limbo is the area where
refugees are said to ‘find’ themselves when systems do not include certain types of
refugees such as ‘illegal entrants’. Attention was drawn to the fact that like
Agamben’s notion of ‘the camp’, limbo is part of the nomos, or socially constructed
ordering of experiences, in which we currently situate refugees. This nomos not
only takes into consideration explicit laws, but also all of the normal rules and forms
people take for granted in their day to day activities. This includes the ‘rules’ or
‘forms’ which constitute public imagination concerning limbo; that it is ‘hopeless’
or simply out of our ‘jurisdiction’. Put another way, limbo has become the normal
legal space in which refugees are most commonly considered. It was concluded,
following Bauman, that our current age may
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be best described as ‘The Age of Limbo’; an age where people are legally abandoned to
places of uncertainty. Chapter Four picked up from this point in a discussion of the law
in relation to limbo. Specifically, the irreconcilability between domestic and
international law was addressed. Although there are several examples of legal
irreconcilability – or ‘legal limbo’ – the focus in Chapter Four was on the topic of
people smuggling. It was noted that law and policy in Australia have diverged from
international ‘norms’ on people smuggling. Amendments made to domestic law have
broadened the definition of people smuggling and as a result, marginalised asylum
seekers and refugees; leaving them with less rights and privileges than ever before.
Through the irreconcilability found between domestic and international law, refugees
are kept in limbo; or areas of uncertainty. To illustrate this point, the case of Ali Al
Jenabi was considered. Chapter Four mentioned that public sentiment regarding Mr Al
Jenabi was shaped in part by changing narratives which took place in the media. A
media analysis of the case concerning Al Jenabi was not the intention of the previous
chapter. However, it is now important focus attention on the impacts of the media as it
relates to limbo, asylum seekers and refugees. As such, this chapter discusses limbo and
the media; the public or official image of refugees in limbo.

Representations of limbo as a ‘normalised’ space in which the refugee ‘belongs’ – right
or wrong – are all too apparent in the media. It has been noted that we are living in an
era where the media is so widespread that it has increasingly become the “principal
vehicle” by which people view and understand the world. 6 In an article analysing the
significance of the media’s role in defining and representing globalisation, Rai writes
that “the media play[s] a pivotal role in constructing and circulating ‘meanings’ and
6

Mugdha Rai, ‘Navigating the National and Global: Media Representation of Refugees’ (2008) 41(2)
Communication, Politics & Culture, 119, 120.
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discourses, and therefore shaping our understanding of the diverse and complex
processes associated with globalisation”. 7 He uses media’s representation of national
sovereignty and refugees to illustrate this point. The media is also responsible for
constructing ‘meanings’ or understandings which centre on refugees and limbo. It
follows that, analysing ‘limbo’ from a media perspective is an important consideration.
In this chapter I will look at instances of limbo found in the media and analyse the
different contexts in which they are presented. In so doing, a broader understanding can
be found of how these representations of limbo influence audience opinion on refugees;
namely that the refugee’s world is a ‘hopeless’ limbo.

5.1 Background: Refugees in the Australian Media

The potential migrant at Australia’s border has always been surrounded by a
contentious debate. The government’s policies have primarily centred on the false
dichotomy of ‘otherness’ and ‘sameness’; that a potential immigrant must adapt to a
shared national identity. 8 Peter Gale notes that the politics of ‘race’ have a long history
in Australia. 9 He argues that ‘border protection’ and perceived ‘humanitarian crises’
such as asylum seekers are situated around an emotive dialogue of fear. Gale concludes
that nation states such as Australia continue to be receptive to what he refers to as a
“politics of fear”. 10 Arguably, since 2001, there has emerged a renewed fervour of
negative dialogue within the media, government, and other public discourse around
refugee issues. This negativity was only heightened after the events of September 11;

7
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the Tampa Affair; and the ‘Children Overboard’ incident. 11 Media analyses conducted
of this period have shown that the dialogue in the media supported government rhetorics
which involved sentiments of fear and racism and indicate that asylum seeking and
refugee issues were linked with those of ‘border protection’, security, and terrorism. 12
In fact, Gale states that reporting on the ‘refugee crisis’ in Australia began with the
Tampa Affair in August 2001. 13 That same year, the Australian federal election centred
on the issues of ‘border protection’ and government policy on asylum seekers and
refugees; specifically those who entered ‘illegally’, commonly referred to as ‘boat
people’. In an analysis on how asylum seekers are constructed in government and
media, Klocker and Dunn note that during 2001 and 2002 the portrayal of asylum
seekers in the media was highly dependent on statements made from spokespersons
from the Howard Government.14 According to Klocker and Dunn, the media supported
a ‘propaganda model’ as proposed by Herman and Chomsky. 15 In this model, the
government exerts a powerful influence over media reporting. Instead of investigating
the story the media simply reports the Government’s view on an event or issue. 16 As
such, the portrayal in the Australian media of refugees reflected an elevation of the
Government’s deliberate measures to position the refugee as a ‘queue jumper’ or as an
‘illegal entrant’; to essentially dehumanise the refugee as a deviant or undeserving
group.17 The language employed by the Australian Government was used to justify
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immigration deterrence policies and to “send a clear message” to asylum seekers and
those who attempt to help them to our shores.18 Gale notes that this

deliberate manipulation of language to exclude asylum seekers from any
category of people with whom one might feel human solidarity
demonstrates the power of language to demonise and dehumanise the
most vulnerable of human beings: those in desperate need of protection
and care. 19

Ten years on, and the debate remains as contentious as ever. ‘Boat people’, ‘illegal’, and
‘queue-jumper’ are still terms used by the Government and the media to describe those
who seek asylum. (Undoubtedly, this is an example of what Barthes would call a
‘mythology’; a structuring which ‘obscures’ or ‘distorts’ other explanations such as fear
or racism of the refugee who seeks asylum. 20) Terms and phrases such as “asylum
seekers”, “illegal immigrants” and “entry without a visa” have strict guidelines
regarding their usage in the media. 21 The Australian Press Council concluded that:
“Entrants by boat without a visa are entitled to seek asylum and, in practice, almost all
of them do so [...] [and even] If their claim is rejected, they have not committed an
offence but are liable to deportation”. 22 However, media coverage contrary to this fact
persists. The misuses of terms relating to the “illegal” presence of refugees in Australia
have been deemed as “inappropriate language” set out in the Australian Press Council
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Guidelines. 23 The affect of this saturation of negative language by the media is that
public opinions are influenced and formed about refugees and asylum seekers;
specifically those who arrive by boat. Yet, despite all this negative language and
rhetoric, previous media analyses have also shown that, although rare, there have been
occasions when the media departed from the Australian Government’s representations
of asylum seekers and refugees. 24 Klocker and Dunn note that

[s]ections of the media began to question both government policy and the
manner in which events surrounding asylum seekers were portrayed by
official sources. ... Newspaper articles increasingly expressed information
from non-government sources in an attempt to contextualise events. 25

Specifically mandatory detention and the detention of children were questioned.
Further, the use of ‘non-official’ sources increased when media access was restricted to
detention centres and information relating to asylum seekers and refugees. 26 However,
Klocker and Dunn maintain that “critical, analytical and contextual reporting remained
relatively rare overall”. 27

I argue that currently, most opportunities to disengage with negative representations, no
matter how ‘well-intentioned’ or objective, are centred on the idea of an ‘impasse’; one
lying irreconcilably between the rights of refugees and domestic and international laws.
As such, disengagement with ‘official’ or ‘elevated’ representations of refugees has lead
23
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to mass media coverage which supports an image of refugees as ‘lost’ or ‘forgotten
souls’. The notion which I have found most commonly attributed to this impasse in the
media is one of ‘limbo’. Limbo has overwhelmingly become ‘the world’ of asylum
seekers and refugees seeking protection.

The media has framed the public discussion on asylum seeking by repeating a ‘limbo
discourse’; as either the main story element or as a metaphor for the refugee condition.
This ‘limbo discourse’ becomes a ‘limbo dialogue’ shared between news printers and
news readers. Gale notes from Fairclough that contrasting ideological perspectives are
formed from the generic structure and use of such particular metaphors. 28 However,
Gale continues that although news reporting usually presents alternative perspectives,
one can tell from the frame of the debate - the headlines, lead sentences and concluding
comments - that there is often a preferred position of the author. 29 Foucault however,
would point out that these documents are part of a larger discourse about power and
identity. He would direct us not to pick out or search for hidden messages in text, but
instead, look for patterns or language usage which positions people into certain roles or
particular ways of thinking. 30 In other words, and for the context of this thesis, no
matter what side you may support, the structure of the debate continually centres on a
variety of refugee ‘limbos’.
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5.2 Media Analysis

Drawing on Foucault’s theoretical position and the information outlined above, I will
present and discuss representations of limbo and refugees in the Australian media. I
have taken several samples from Australian media sources, namely newspapers. There
are a few samples which have been taken from the opinion columns rather than news
articles, but these are from refugee ‘experts’ or leaders in their fields of study. I
identified articles relevant to this research by compiling a set of keywords which
captured the range of the issue in question; ‘limbo’ and ‘refugee’. I limited the
geography of this study by adding the additional keyword ‘Australia’. In an analysis of
newspaper media for the year 2011 alone, I identified 181 articles which made specific
reference to the words ‘refugee’, ‘limbo’ and ‘Australia’. 31 The majority of the articles I
chosen for this study also used the word ‘limbo’ in the headline of the news article. In
addition to this search there are a few TV or radio reports which have been included to
highlight specific points or raise contrasting opinion within the media at large.

Limbo carries with it certain inherent meanings which transpose to the reader; a
‘doomed’ or ‘hopeless’ (and in some cases painful) sense of being, an inaccessibility by
outside parties, and an irreconcilability with domestic or international law and policies.
As mentioned in Chapter Two, all types of limbo – the physical or metaphysical - can
only be considered as a creation; they do not simply ‘exist’. In each of the articles of
this media analysis, ‘limbo’ by one method or another, was used to describe part of the

31
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refugee or asylum seeking process or experience. Yet, the word ‘limbo’ was used to
describe a wide variety of circumstances. I have chosen articles which contain in either
the text or headline, direct reference to both the keywords ‘refugee’ and ‘limbo’.
Although some articles have been selected from media sources outside of Australia,
they were included for the purpose of identifying an ‘international view’ of refugee
limbo and to show that is it not an idea that is endemic to Australian media only.
However, the majority of the sources I have surveyed look at ‘limbo’ from an
Australian context. The focus of this analysis is the intersection between limbo and
refugees and asylum seekers. While placing an emphasis on this intersection, the
irreconcilability of law (legal limbo) and notions of helplessness, abandonment or of
being ‘lost’ are emphatic. Although there may be other possible means to categorise and
explore the use of ‘limbo’ in the media (for example, instances of ‘limbo’ usage by
refugees and asylum seekers themselves, government officials, refugee advocacy groups
or by members of the public), this chapter focuses on three main representational
themes: the physical spaces of limbo, legal limbo, and psychological limbo. In my
analysis I have also included a discussion on some of the photographs and captions
which accompany many of the articles. The repetitious use of certain types of images in
the media such as barbed wire and seized or stranded ships, supports the representation
of refugees and asylum seekers as a group of people who are ‘doomed’, ‘lost’ or
‘forgotten’ in limbo.

5.3 The ‘where’ of limbo: media representations of physical spaces

The first theme of the limbo metaphor used in the media is the ‘physical space’ of limbo
which is occupied by refugees. The physical space of limbo is a diverse one.
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Representations in media have included refugee camps, detention centres, and even the
ocean dividing mainland Australia and refugee ‘source countries’. All across the world,
refugees are said to be physically “placed” 32 or “stuck” 33 in limbo, “lost” in limbo 34, or
legally “condemned” to limbo 35. Never are people said to ‘thrive’, ‘succeed’ or
‘prosper’ in limbo. Nor do people simply ‘find’ limbo. Instead, people who are in limbo
are, by some manner of expression or another, either ‘put’ there or ‘held’ there. At the
very best, people are said to ‘live’ in limbo, but this is usually followed by some
explanation or description of a negative type of existence. Almost every place inbetween the home which a refugee leaves behind and the place where she hopes to find
protection have been labelled a ‘limbo’ by the media. This section relates to media
representations of where ‘limbo’ is said to be.

The refugee camp is a crucial physical place to consider. The UNHCR has stated that
even though refugee numbers have declined, a larger percentage of asylum seekers are
spending time in protracted refugee situations which amounts to a ‘subsistence living in
a virtual state of limbo”. 36 The UNHCR described these instances of limbo thusly: “The
majority of today's refugees have lived in exile for far too long, restricted to camps or
eking out a meagre existence in urban centres throughout the developing world”. 37 The
article ‘Refugee Trends: Lost in Limbo’ in The Economist shows a picture of what
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appears to be a young boy peering through a small rip in an UNHCR barrier sheet. The
caption reads: “Finding a better provider”. 38 The article describes a camp in Tanzania as
a limbo of unbearable conditions:

... people are surviving for years under blue tarpaulins in isolated camps:
for example, about 120,000 Burundians have been sweltering in Tanzania
for decades. Today about a third of refugees pass their days in camps,
says the UN; in Africa well over two-thirds. Critics say this amounts to
dumping victims of war in warehouses, leaving them more vulnerable
than those who assimilate into the wider population. Often the result is
criminality, sexual exploitation, joblessness, aid dependency and a greater
chance of being dragged into war …39

In this instance, the article suggests that refugees are ‘lost’ in the camp for several
reasons: because they have been there for decades, dumped into warehouses, and left in
a more vulnerable state. From an Australian perspective, this type of limbo is posited as
someplace ‘over there’. I mentioned earlier in this thesis that the Australian Government
has created ‘classes’ of refugees; ‘onshore’ and ‘offshore’. 40 The Australian media has
helped to elevate this view, by constant reference to the different ‘types’ of refugees. In
the past the Department of Immigration has labelled these groups as ‘legal’ or ‘illegal
entrants’, ‘unlawful’ or ‘lawful boat arrivals’, and ‘onshore protection’ and ‘offshore
resettlement’. The elevation of such terms - that is the constant usage of the terms by the
media – continues to take place even if the reference is used as ‘non-support’ for this
view. Put another way, even if a person does not support the position that classes of
refugees do exist, the terms are so saturated in the media that people are forced to enter
38
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into a dialogue with reference to these terms, such as ‘legal’ or ‘illegal’. The broad
exposure of the terms listed above in the media shapes public opinion on the meaning or
definition of ‘refugee’. Many articles present that people in camps ‘over there’ are more
deserving or more ‘genuine’ that those who attempt to seek asylum at Australia’s shores.

In an article in the Courier, Mirko Bagaric suggests that Australia’s refugee system is
“relatively generous” when compared to others around the world. Bagaric states that
refugees who attempt to come to Australia by boat are “condemning refugees in camps
to lives in limbo”. 41 Beside the article is a picture of refugees aboard a boat with the
caption: ‘STRATEGIC: There is good reason refugees head our way’. He writes:

Each boat arrival by an impatient, relatively well-off (by displaced person
standards) asylum seeker reduces the opportunity for any of the other 15.2
million refugees around the world patiently warehoused in camps. If the
boat numbers continue to increase at current levels, all Australia's
humanitarian places will be taken by those whose only basis for
preferential treatment is the temerity to command our attention and the
accompanying resources. 42
In this article the author suggests that people who come by boat are “impatient” and
“relatively well-off”. However, it is not mentioned how these factors are judged. What is
mentioned is that Australia’s limited number of refugee spaces will be ‘used up’ by
seemingly ‘less worthy’ asylum seekers. This argument of course, leads us to believe
that others will be left without, “condemned in camps to limbo” as the article’s title
suggests. Again, asylum seekers are presented as the ones who, by their legal action to
seek asylum, have condemned others to a life in limbo. The article also suggests that due
41
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to the “impatience” of such ‘boat people’, the Australian government is left with no
other “humanitarian” alternative to help refugees ‘over there’ in the refugee camps.

In both of the articles mentioned above, the usage of the word ‘warehousing’ raises
some interesting issues. In the first article it is suggested that warehousing refugees is a
result of having to accommodate vast numbers of dispossessed people “washing up more
often in places with the least to offer”. 43 In the second article, it is “impatient boat
people” who are “condemning” the more worthy and patient refugees to longer periods
warehoused in camps. 44 This second usage of the term warehousing seems to have a
meaning of ‘storage’ of refugees; as the refugee can wait ‘patiently’. However, the term
‘warehouse’ has another meaning; that of a prison or institution which offers
unsatisfactory care and conditions; a place in which medical, educational, psychiatric,
and social services are below par or absent. In an article in The Age, warehousing is
referred to as “Australia’s ugly secret”. 45 (Media representations of Australia’s own
attempts to warehouse refugees will be discussed later in this chapter.) As such, it is
inaccurate to suggest that the camps are an appropriate place for waiting or that people
should have to remain there patiently; they are unsatisfactory.

Another point which is made by the article in The Economist is that the conditions of
the camp actually leave the refugee in a type of limbo; a place where they are legally
abandoned. As the title of the article points out, refugees are ‘lost in limbo’ because of
the enormous scale of the problem the camps themselves create.46 Refugees are not
‘lost’ because we simply can’t find them. Instead, they are ‘lost’ because we don’t know
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exactly how to handle the problems associated with the refugee camps. In one sense,
refugees are legally abandoned because the camp is supposed to be the place to get
‘official’ refugee status and protection, but the reality is often otherwise. Furthermore,
asylum seekers and refugees come under legal scrutiny and are penalised by
Governments such as Australia for leaving the camps and attempting to seek protection
at their borders. For some time now, the camps have become part of the ‘problem’ of
asylum seeking. In other words, it becomes part of the hell which makes up the refugee
experience of seeking protection. Hell is another theological and ‘out of this world’
realm, but none-the-less, an apt description. Refugee camps in Tanzania and the Dadaab
refugee camp in northern Kenya, have been described as a “hell on earth”; one of
insanitary conditions with no shelter and full of drought, starvation, and disease. 47
These camps have also been widely reported as sites of rape and violence. 48 It important
to distinguish between these particular camps – the hells that they are – and other types
of limbo. 49 Camps such as Dadaab have become sites where people continue to face
persecution – the reason why they fled their home to begin with. People live in these
camps – which have been described as refugee “cities” – for extreme periods of time.
The alternative of going home – if they in fact have a home to go back to – and facing
the ‘push factors’ which drove them to seek protection in the camps in the first place is
not an option. As one article states: “[t]his prospect of protracted quasi-limbo is
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replicated in refugee camps across the world”. 50 It is perhaps a “quasi-limbo” because
of the “face” they show people who approach the camp - it is an official or recognised
place for refugees to turn up - or as Bauman states, “a facility chosen at will”. 51
However, in other camps or detention centres – in other limbos - the “face” shown is of
a different type. It is a place which has “indiscriminate entry but tightly sealed exits”; a
warehouse for a “permanent and irrevocable, an ineluctable fate”. 52 Or as Bauman says:
a “nowhereville”. 53 However, in that first instance in which the camp has become a
“hell on earth”, it only follows that a person should attempt to flee from that place.

The camps closer to Australia’s shores have been identified similarly in the media. Due
to their high number of refugees and restrictive laws and policies which target refugees,
Australia’s neighbouring countries are often pointed to as a refugee ‘limbos’. As one
media reporter suggests:

For such refugees Indonesia represents a sort of limbo-a staging post on
their interrupted journey to Australia. Most have taken a tortuous route to
get here. [...] Once in Indonesia, they hide out waiting for a boat to
Australia. 54
In this article, limbo (in Indonesia) is a ‘staging post’; a part of the overall journey to
seek asylum (in Australia). This article suggests that Australia is the objective; the
premeditated ‘goal’. This may be true for a number of refugees who reside in
neighbouring countries like Indonesia. However, these countries are also “generous
hosts to large numbers of refugees” while dealing with the domestic problems associated
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with having numerous “people of concern” who originate from those countries. 55
According to the UNHCR, Indonesia alone has 4,239 people of concern who reside in
Indonesia while there are 16,446 people of concern who originate from Indonesia. 56
There are people who attempt to come to Australia by boat but these numbers are small.
However, those people who do attempt the journey may first spend years, even decades
in these ‘staging posts’ in order to receive true protection in Australia. An article in The
Age reports one family’s transition from living a life of limbo in Thailand refugee camps
to finally receiving a better life in Australia. 57 The author writes that Mr Thao, an ethnic
Hmong had “crossed the border into the limbo-land that is Thailand's refugee camps.
There he has stayed, changing camps but not circumstances, for 24 years”. 58 He was
described in the article as a person “forgotten” in a “sorry collection of unsanitary,
roughly built shacks bounded by razor wire and run by the Thai army”. His family
remained “forgotten in limbo” until they were given a “lifeline” to come to Australia. 59
This article promotes the position that Australia, as an asylum country, can offer a
“lifeline” to those in need over there in the camps. However, it seems that people who
try to seek such a “lifeline” – which of course, is an asylum seekers goal – for
themselves in Australia are met with restrictive laws and persecution if they are not
invited.

Even if a person is ‘officially’ recognised as a refugee in some countries like Thailand or
Indonesia, the ‘limbo’ still continues. In another article, ‘Seeking an alternative to a life
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in limbo’, an image is shown of a small vessel surrounded by water. 60 The image of the
asylum seekers’ faces are pixelated or ‘blurred out’. Below the caption explains that the
photo is of an unauthorised boat with ten asylum seekers aboard. The caption continues
by stating that the skipper of the vessel was sentenced to six years in jail in the District
Court in Perth on 17 April. The author writes:

[A]n individual who is recognised as a refugee by the UNHCR in
Indonesia is not much closer than before to achieving a long-term
solution to his or her plight. The Indonesian government insists that local
integration is not an option, leaving recognised refugees in a state of
limbo until changed circumstances in their country of origin make
voluntary repatriation a possibility, or until a resettlement place is found
in a third country. ... At best, this state of limbo will last for years; at
worst, for a lifetime. ... The common theme running through the
explanations provided by all of these individuals for their actions is the
strongly felt need to bring an end to their state of being neither here nor
there, even at the risk of death. 61
Although asylum seekers can receive ‘official’ refugee status while they are in Indonesia
from UNHCR staff, Indonesian is not signatory to the Convention Relating to Refugees.
As such refugees are isolated and put at risk of further persecution which includes
deportation to their home country. As such, being in the Indonesian camps amounts to a
similar limbo as described in the African refugee camp examples; people are left
vulnerable and protection is not fully achieved in Indonesia. They are also similar to the
camps in Africa by the fact that people stuck in the Indonesian have no idea how long
the wait will last. The Australian Government’s position is that the camp is the
legitimate means through which refugees should come to come Australia; that a person
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should wait their turn in the camp. According to some at Amnesty International, refugee
camps in Indonesia – which are funded by the Australian Government – amounts to
“refugee warehousing”. 62

Apparently, it is only after refugees have ‘paid their dues’ by spending time in a camp
that they should be allowed into the country. In an article in the ABC News, Senator
Steve Fielding illustrated this view when he said: “If you’re going to try and jump the
queue you go to the back of the queue and wait in a refugee camp and wait your turn
to come to Australia”.63 [sic] Similar claims calling for the necessity to ‘turn back the
boats’ have been made by both Government and Opposition leaders. An article in The
Australian reports the Government’s view and quotes Julia Gillard: “Anybody who pays
a people-smuggler and risks their life on a boat is running a risk they end up in Malaysia,
where there are many refugees already processed who have been there for a longer
period of time. They will go to Malaysia at the back of the queue.” 64 The Gillard
Government’s “Malaysian Solution” sought to send 8000 refugees who attempted to
reach Australia by boat, back to Malaysia. In return Malaysia would send 4000 refugees
to Australia over a four year period. Opposition Leader Tony Abbott said his policy on
boat arrivals would emphasise the use of military force to turn back all boats carrying
asylum seekers to Australian territories. 65 However, the article continues by including
the contrasting views of other Government representatives. One senator stated that the
“deal” (Malaysia Solution) was against international law and called for the government
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to release legal advice on whether or not the Malaysian Solution breached the migration
act and international law. 66

Support for the Government’s view of the camp is found in Mirko Bagaric’s article in
The Courier. Bagaric suggests that Australia should not “encourage or reward” refugees
who come to Australia by boat. They should be “disentitled” from being able to make a
legitimate claim for asylum. Bagaric states that these refugees “didn’t stumble into
Australia. They skated over or near over dozens of other safe countries on their way to
Australia”.67 [sic] Bagaric’s solution to make Australia the “fairest and most efficient
system in the world” is to only take refugees from camps and halt processing asylum
applications from those who arrive “uninvited”. 68 He continues that such “[p]aternalism
is justified where the activity involves a grave risk to the individual”. 69

Bagaric’s comments suggest many contestable issues. They suggest that refugee status is
a ‘reward’ offered to asylum seekers, that the journey to Australia is an easy one; a
journey which can be ‘skated over’, that those ‘other countries’ are in fact, ‘safe’ for
asylum seekers and that refugees need to be ‘invited’ before they seek asylum. Another
article, in the same newspaper, addresses Bagaric’s comments. Instead of suggesting that
“uninvited” asylum seekers are pushing others into forced limbo, the author writes that
refugees who come to Australia by boat are only “seeking an alternative to limbo”:

I wish there were such orderly camps and that every asylum seeker and
refugee around the world were accessing assistance and had an official
status while awaiting protection. Of the 10.4 million refugees under
UNHCR's mandate, fewer than a quarter live in camps. The remainder
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live very difficult lives, often without adequate protection, in urban and
rural areas. In addition, the UNHCR acknowledges another 8 million
people of concern living outside their country of citizenship – asylum
seekers, stateless people and others in need of protection. No one knows
how many more people are fleeing from persecution but have no access to
any refugee process. It is individuals from these vast groups of vulnerable
people who make the difficult decision to travel by boat in order to seek
protection. 70
Under UNHCR detention guidelines, as a general principle, asylum seekers should not
be detained. 71 However, it is recognised that under some circumstances, detention is to
be covered by national laws. However, these national laws are still subject to the
principles, norms and standards contained in the 1951 Convention, and the applicable
human rights instruments. 72 For instance, Article 14 of the Universal Declaration of
Human Rights recognises that it is a basic human right to seek and enjoy asylum in
another country free of persecution. 73 In addition, Article 31 of the 1951 Convention
exempts asylum seekers from any punishment for ‘illegal’ entry or presence. Despite
this fact, indefinite mandatory detention has been written into Australian national law
for those who attempt to come to Australia ‘unlawfully’ by boat. As such, refugee
detention centres in Australia which hold ‘unlawful’ arrivals are reported as being
limbos; warehousing refugees until the Government decides what they want to do with
them. In an ABC News report entitled ‘Refugees caught in a detention centre limbo’,
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refugee camps “across Australia” are holding people in limbo. 74 The photo next to the
article is a close up image of the all-too-familiar razor wire. The caption reads: “Almost
5,000 people are currently being held in Australia's immigration detention centres”. 75
In fact, an article from The Australian states that there are a “total of 5238 asylumseekers in immigration detention centres across the nation, including 335 in limbo on
Christmas Island”. 76 In this article a particular group of refugees detained in Australia
are declared as being “in limbo”; those which were due to be deported under the failed
Malaysian Solution. In yet another article, Prime Minister Gillard is quoted on the fate
of asylum seekers who would not be processed on Christmas Island as usual:

“We will hold them until we can remove them” ... Ms Gillard said the
message to asylum seekers was clear. “Don't come to Australia expecting
to be processed because you won't be” ... “You will be held, pending
removal.”
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The ‘where’ of limbo represented in the media incorporates several perspectives
illustrated by images and captions. Visually in the media, ‘limbo’ is mainly presented as
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Australian shores or as a hopeless refugee camp, foreign or domestic, where the refugee
spends a half-life behind the razor wire. Refugee camps overseas and detention centres
within Australia do differ. However, the point made here is that media articles which
report on life in the camps or detention centres frequently do so within the frame of
limbo – a hopeless or lost existence in the camps or some ‘queue’ in-between.
Conversely, articles that present information which disengages with the necessity or
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lawfulness of camps or detention centres does so by continuingly positioning refugees
and asylum seekers within the limbo structure. As such, the ‘limbo’ dialogue is elevated
in public discourse.

5.4 Legal Limbo: media representations of legal ‘conflicts’

‘Legal limbo’ is yet another metaphor assigned to asylum seekers and refugees in the
media. To define it simply, ‘legal limbo’ is any result or situation which leaves a person
without legal recourse. This can usually be the result of varying laws, polices, or court
rulings conflicting with one another. It can also be that a person cannot, for one reason
or another, access certain legal systems or processes which may apply to them.
Instances of legal limbo relating to asylum seekers and refugees which have commonly
been illustrated in the media are the refugee freeze, 78 the use of Temporary Protection
Visas, 79 the Malaysia Solution, 80 and most recently, portions of the ASIO Act. 81

According to media representations, by amending laws, challenging court decisions or
making special circumstances, the Government places refugees in legal limbo. In these
instances, it is not the refugees who are in limbo – at least not first-hand – but the legal
processes including the laws, policies and deals which relate to refugees. It is also
suggested that the courts can be responsible for creating refugee limbos. When the High
Court extended an injunction which prevented asylum seekers being flown to Malaysia
until a decision could be made on the legality of the ‘deal’, it was reported that the court
78
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had left the government’s policy on refugees in limbo. An article in The Age states that
the High Court’s decision leaves the “Malaysia swap” (Malaysia Solution) in “legal
limbo”. 82 The article continues: “With the deal in legal limbo, the government is
worried that people smugglers may be encouraged to dispatch more boats”.83 The
accompanying image is of several asylum seekers sitting on the floor of a detention
centre. The caption reads: “The High Court is under pressure to speed up it’s decision
on the legality of the government's Malaysia solution”.84 [sic] The title, body of the
article and accompanying photograph support the ‘limbo’ structure and Government
view that without the proposed changes, legal limbo would persist and more boats
would attempt to come to Australia. It also illustrates a sentiment that border protection
and the security of Australia is ‘in limbo’ due to the speed of the legal process or
because proposed legal changes have the prospect of not being passed.

Interestingly, the Government’s “plan” for the refugees, the Malaysian Solution, is also
said to be ‘in limbo’ because of the High Court’s decision and “political stand-offs”. 85
The ‘Malaysia Solution’ is not a legally binding agreement. It was made by Ministerial
Declaration rather than an amendment made to the Migration Act. It has been suggested
that the lack of ‘legal’ protection could lead people to further persecution; a further state
of limbo where they receive little or no assistance. In an article in The Sydney Morning
Herald the Immigration Minister, Chris Bowen stated that refugees would be kept in
detention and: “If people think they can get around this they will not. There is no way
around this. Australia will not be processing people who arrive by boat.”86 In the same
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article the Opposition Ministers stated that the Government was making “making it
[their policies] up from day to day”. 87 It could be argued that (possibly echoing
sentiments of Schmitt 88) the Government suggests that it doesn’t need law in order to
make law. Another article quotes the Immigration Minister:

Governments often enter into arrangements in good faith with each other
on a basis of trust. It doesn't need to go through the process of an
international treaty and legally binding agreement. ... If a Government is a
good friend, then you can enter into an arrangement and you can enter
into that in good faith. 89
In the end, the Australian High Court ruled against the Malaysian Solution due to the
fact that Malaysia is not party to the Refugee Convention or its Protocol and does not
have laws in place to ensure the safety of asylum seekers. Once this decision was made,
the Australian Government sought other legal avenues to ensure that the Malaysian
Solution would be successful. The Government made amendments to the Migration Act
to circumvent the High Court decision. This is illustrated in an in The Australian
entitled: ‘The Gillard Government’s move to amend migration laws is in limbo’. The
article says:

The future of Australia's border protection system will remain in limbo
for more than a fortnight, with parliament rising tonight without a vote on
legal changes to put offshore processing of asylum-seekers beyond doubt.
... The fate of the proposed government amendments, aimed at
circumventing a High Court ruling declaring its Malaysian refugee swap
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unlawful, would then be decided in the Senate where they still face
almost certain defeat. 90
This article proposes the views that the future of Australia’s protection system may be
in limbo and suggests that the law-making or amendment process can create limbos for
asylum seekers and refugees.

The laws which determine which refugees are ‘genuine’ also determine those who are
‘not included’ or ‘considered’. The Migration Act includes a variety of situations under
which asylum seekers can be restricted form ‘protection obligations’. Attempts can be
made to amend ‘blanket laws’ such as the Migration Act at any time. The
implementation of such laws and amendments can leave refugees ‘in limbo’. For
instance, security tests conducted by ASIO do not allow that a person know receive
information as to why they may have received a negative assessment. 91 An article in the
ABC News reports:

Despite their very many different stories and backgrounds, the almost
5,000 people currently held in Australia's immigration detention centres
have one thing in common – uncertain futures. About 40 of that number
are in limbo, with no prospect of being released in the foreseeable future.
That is because they have been found to be legitimate refugees by the
United Nations High Commissioner for Refugees but they have also been
declared security risks by ASIO and so will not be released from
detention. They have been given no reasons for being deemed a security
risk and are therefore unable to dispute it. The Government says it is
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searching for third countries where negatively assessed refugees can be
sent, but no solution is on the horizon. 92
As such, refugees who have been declared as ‘genuine refugees’, remain in limbo
because they fail national security tests. Yet another article in The Australian states that
“asylum-seekers are in a state of security limbo because ASIO is unable to decide
whether they pose threats to the community”. 93 Similarly, an article in The Sydney
Morning Herald suggests how the ASIO Act creates a “Kafkaesque system” in which
cases were kept “secret” without review which consequently, leaves refugees in a type
of legal and psychological limbo. 94 In the article the author interviews Professor Ben
Saul and a spokesperson from ASIO. The author quotes professor Saul in saying:
“Australia has a tendency to over-classify sensitive documents compared to most other
liberal democracies and to extinguish individuals' rights in order to protect national
security”. 95

The author also gives the ASIO spokesperson’s view. From ASIO’s perspective

its objective was to provide advice to help the government in its decisions
about granting residency to people who could represent a direct or
indirect risk to the community. “Australia also has international
obligations not to support activities prejudicial to security, or harbour or
be a base from which such activities can be exported,” the spokesperson
said.

ASIO does not comment on the types of advice it gives to the Government, how
decisions are reached, or in fact, what constitutes an unfavourable security
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assessment. However, the article continues by bringing it back to the matter of
the current legal status of the people who are being held in detention for security
reasons.

The 39 detainees deemed to be a security risk by ASIO, including three
young Sri Lankan children, have been found to be genuine refugees by
Australia or the UN. They are being kept in detention indefinitely. [...]
Under the ASIO Act, Australian citizens, permanent residents and even
holders of special purpose visas are entitled to have an ASIO assessment
reviewed. But not refugees or detainees who have not been given a visa. 96

In addition, Saul said that legally “an affected person must always receive a summary of
the reasons and evidence against them”. 97 Saul continues in his critique of the ASIO
test.
You can still protect an informant and/or the method of collecting the
information, and give the person the right to [a] fair hearing ... Even
ASIO cannot know if its assessments are correct if their information has
never been independently tested.98

As shown, media representations of the ASIO assessment reflect a legal limbo for
refugees. Not only can refugees in detention not have their case reviewed, they are also
kept in the dark as to why they failed the security test and how long they will be held in
detention. It seems that ASIO can change the factors which they take in account in its
assessment. This has led to negative assessment on certain groups of refugees. An ABC
News article entitled ‘Darwin refugees in limbo after failing ASIO tests’ quotes a
Darwin Asylum Seeker Support and Advocacy Network (DASSAN) spokesperson who
highlights this notion:
96
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... it appears ASIO has broadened its definition of refugees who are
considered a threat to security, and not suitable for release into the
community. ... more people from persecuted ethnic groups are being
negatively assessed by ASIO. It does seem that there has been a change in
the sorts of things that they are taking into account ... We have seen an
increase in the number of negative assessments being made in relation to
Burmese Rohingyans and Sri Lankan Tamils over the last year or so. The
problem is, we really don't know what ASIO is taking into account. There
is just such a total lack of transparency. 99
The Convention and its Protocol already has instruments in place under which a
Contracting State may take measures which it considers to be essential to national
security. However, this is pending a determination on whether a person is in fact, a
refugee and continuance is necessary for national security. 100 The ASIO security test is
conducted after people have been found to be ‘genuine’ refugees. However, there are no
checks and balances regarding the ASIO test. As the article in the ABC News indicates,
the “lack of transparency” noted on these negative assessments, coupled with indefinite
detention, have had a negative effect on refugees. The article goes further:

“Darwin Asylum Seeker volunteers who visit the men say they are
traumatised because they do not know why they failed the tests, and can't
challenge the ASIO assessments. ... the mental states of the men are
deteriorating. ... It is an absolutely Kafka-esque situation, where a person
is kept in total ignorance of the reasons for their continuing detention ...
Many people in this situation do resort to self-harm. You really can't
overestimate how detrimental it is psychologically”. 101
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The ‘helpless’ nature of limbo is once again illustrated by the article’s photo and
caption. The photograph shows refugees behind a fence holding a sign which
reads “PLEASE HELP US TO GET OUT OF CAGE”. The accompanying
caption reads “Pleas in vain: An uncertain future faces asylum seekers who have
failed assessment tests by ASIO”. 102 The psychological effect of this situation of
being held in a given space and not knowing how long the detention will last is
discussed in the next section. Again, media representations of psychological
trauma and self-harm are said to be the result of a hopeless ‘limbo’.

5.5 Psychological Limbo: media representations of mental and bodily states

The final theme to discuss in this chapter is psychological limbo portrayed in the media.
The impact of detention on the mental health of refugees in Australia has been well
documented. 103 Traumatic experiences in a refugee’s home country, deterrence at the
Australian border, mandatory and prolonged detention and inadequate responses to
mental health needs have had negative impacts on the mental health of refugees and
asylum seekers. Leach and Mansouri’s work Lives in Limbo, seeks to give a ‘voice’ to
refugees under temporary protection in Australia. 104 The refugees interviewed by Leach
and Mansouri speak of the trouble and anxieties they experienced in their home
countries, during their asylum journey, while in psychological impacts of being in
immigration detention and of the Temporary Protection Visa (TPV). All the refugees
speak of intolerable conditions.
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One refugee, Yasmin, spoke of the isolation while waiting in a detention centre to be
processed.

They transferred us to Port Headland camp. In the camp, they separated
families and singles. My brother and I were in a room with no lights, like
a prison, not even a window, or a blanket. ... When they locked the door, I
felt that I couldn’t breathe and I was suffocating. ... There was only one
hour a day that we were allowed to go outside and see the sun. The rest of
the time, we were inside, and we became sick of sleeping. There was a
hall that we all met in at that hour, but other than that, we couldn’t see
each other, only hear each other’s voices. 105
Another refugee named Jahal also recalls the anxiety he felt while in detention. His
description sums up the feeling most people associate with protracted ‘limbos’. He
stated: “We felt that we didn’t know what our destiny was; we didn’t know anything
about the future”.106

Ali speaks of his feelings under the TPV. He says: “For me, the TPV is a prison. Our
life is without hope, or purpose. The simplest thing that a person wants in his life is
hope. Without hope, life is meaningless”. 107 In this example, the refugee expresses
temporary protection as a prison. The detention centre – another word for a prison –
holds a person in a state of uncertainty; uncertainty about what is going to happen; what
the future holds. The TPV keeps refugees in a ‘virtual prison’ where they experience
similar feelings of uncertainty.

Leach and Mansouri’s work points out causes for psychological stress: post-traumatic
stress, separation from family and home, and the feeling of insecurity and isolation.
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People in these situations feel lost or forgotten due to the long periods of time spent in
Australian detention without any knowledge of how long the wait will last. Current
media representations also reflect this ‘hopeless’ nature as it exists in the form of
mandatory and indefinite detention. The impacts for some condemned to a life in
indefinite detention can be self-harm, mental illness, or suicide. In the media, ‘limbo’
has been presented as the cause of these terrible and preventable situations which arise
from being detained indefinitely without knowing the reason why or for how long the
detention will last.

In a news story by one UNHCR correspondent, refugee camps are said to be like
prisons for “lost souls”; a “no man’s land”. 108 People feel “lost” when they are in these
areas because they are socially and legally abandoned. They are ‘no-men’ because they
are not given legal recognition of who they say they are: people in need of protection;
asylum seekers or refugees. The article states

Without hope for the future, living in complete isolation and feeling
totally cut off from the outside world, in a no man’s land, it is very hard
not to become depressed. 109
A report on ABC News quotes Rahavan Yogachandran, a “legitimate refugee” held in
Villawood detention centre illustrates the psychological impact of his “detention centre
limbo”. 110 After receiving a negative security assessment by ASIO, but not given the
reasons why, he responded:

I don't know why. This why I [am] very upset, very, very upset. I do
something anyway, I can find [out what], I can know. I did not do
108
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anyway, anything, any wrong. ... It is a really hard life, you know that. It
is really hard. We are provided everything. We have a fridge and washing
machine and TVs. That is material. ... That is like a body, the body cannot
function without a life. Life is freedom, you know that.111 [sic]
An ABC News report entitled ‘Refugees languish in legal limbo after ASIO ruling’
further illustrates Rahavan Yogachandran and his family’s life in detention.

We're minds are all the time is occupied with something. I couldn't
understand what it is. There is a lot of crap running around in our mind,
everyone's. Nowadays I became, I became control freak. It is difficult to
understand sometimes I do that and don't do that, do that, don't do that. I
feel like that but I feel it is bad but I couldn't control myself. That is why I
am told we are still living in conflict. As a person who hadn't, before
who hadn't been in the detention, he cannot understand what it is.112 [sic]
When asked the question: “Are you hopeful that the situation will change for you; do
you have hope”? He responded, “I have no hope”. 113

Suicide and attempted suicide seem to be commonplace. One article interviews a nurse
at Northern Detention Centre in Darwin says she is confronted by detainees who try to
commit suicide “every single day, all day, every day”. 114 In the same article a
psychiatrist who visited Curtin Detention Centre in Western Australia said: “detainees
were suffering from major depression, psychotic depression and schizophrenia”. 115 The
article also states that:
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A Senate budget estimates committee was told last week there had been
289 cases of self-harm in the detention network between July and
October. And as of September 15, 451 individuals had been diagnosed
with a mental illness and 228 were receiving anti-psychotic
medication. 116
However, even before refugees reach Australian shores, the risk of ‘limbo’ is enough to
make them think of suicide. An article in the ABC News entitled ‘Asylum seekers
threaten suicide’ tells how refugees kept aboard a customs vessel would rather die than
go back to their life in Indonesia.

Some of the 78 Sri Lankan asylum seekers onboard Australian Customs
ship the Oceanic Viking have threatened to kill themselves rather than go
to Indonesia. Speaking to the ABC from a phone hidden from customs
officers, the asylum seekers pleaded with Australia to give them a new
home. They say conditions onboard the ship are tough, especially for a
nine-month-old baby who is not getting enough milk. The asylum seekers
confirmed that they had already been living in Indonesia for years, and
that they would rather end their lives in the ocean than go back there. One
asylum seeker said over the phone that if they cannot go to Australia:
“We'd like to go to another resettlement country, otherwise we can't live
in the world”. The asylum seekers have been on the Oceanic Viking now
for more than two weeks, but say they have been in limbo for years,
waiting in Indonesia to be resettled by the United Nations High
Commission for Refugees. 117
Another article in The Age tells the case of a seventeen-year-old boy who attempted
suicide while in detention. He has been detained for more than a year after he was
given refugee status. The article stated that solicitors Slater and Gordon are legally
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challenging prolonged detention of recognised refugees in the Federal Court and
“questioned the Immigration Minister Chris Bowen's duty of care for unaccompanied
children left to deteriorate into a state of severe mental illness”. 118 An associate for the
solicitors was quoted in the article:

[the case] highlights very clearly the problems caused when ASIO
determinations aren't announced to the people that are affected … They
are effectively held in limbo and indefinite detention. 119
The article continues with an inclusion of the comments of a professor of psychiatry
who conducted two assessments of the boy. He stated that his:

significant psychological impairment ... [is] a reaction to being in
immigration detention exacerbated by what he must experience as the
cruelty of having refugee status but not being granted a visa. 120
The unknown or temporary nature of Australia’s ‘protection’ is also a factor which
affects refugee’s psychological limbo. One article in The Australian discusses men who
are receiving counselling after one in their group committed suicide when he received a
letter stating that his visa had expired. A mental health professor says that the men, who
are all on TPVs “... are fragile [...] There are people on the edge in the community –
people are quite open, saying they are in a state of limbo.” 121

In the article the doctor treating the men says that:

... the men's “inner lives” have been put on hold. Rather than flash-backs,
they have flash-forwards in which they imagine their future, suffering
118

Kirsty Needham, ‘Release Sought for Asylum Boy Who Attempted Suicide’, The Age (Melbourne), 15
December 2011, 5
119
Ibid. Emphasis added.
120
Ibid.
121
Thea Williams, ‘Refugees Swim against the Tide of Suicide’, The Australian (All-round Australia) 21
July 2003, 2. Emphasis added.

Page | 147

acute anxiety and exhaustion. Most are on a mix of anti-depressants and
sleeping pills. 122
On 9 August 2008 the Temporary Protection Visa was abolished. However, members
from both sides of the Government have called for them to be reintroduced.123 In
addition, the Removal Pending Visa which was introduced 11 May 2005 is said to have
similar implications of submitting people to a ‘limbo state’. The uncertainty for Ali al
Jenabi being placed on the Removal Pending Visa was discussed in Chapter Four. 124 An
article in The Sydney Morning Herald entitled ‘End the agony of languishing in limbo’
states that:

... the new, grimly titled “removal pending bridging visa” will be no
freedom at all. They will have to leave the country at short notice if
asked. It will mean constant insecurity, a provisional life. They will live
in fear of the tap on the shoulder, the order to go, five or 10 years down
the track. This is the Australian Government's idea of kindness. 125
Like the Temporary Protection Visa, the conditions of the Removal Pending Visa,
namely the inability to travel overseas and the uncertainty as to when the holder will be
asked to leave, will contribute to feelings of isolation and anxiety which cause a
detrimental effect on refugee’s mental health. Media representations of these types of
bridging visas illustrate that they leave asylum seekers and refugees in a state of physical
and psychological limbo. In other words, they do not solve the problem of limbo –
existing in a temporary and uncertain state until they are sent home or to a third country.
122
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Mental health care professions have been placed at an impasse. One the one hand they
would like to provide the highest mental health care available to the people in detention.
On the other, Australia’s restrictive policies create a very difficult environment in which
to deliver this care. In other words, it can be said that medical professions are place in a
limbo as well. Just recently, Professor Harry Minas a mental health expert from the
University of Melbourne and a long-serving member of the Government's advisory
council on detention and asylum seekers quit his position. According to ABC News
Minas, was “frustrated with policy on the issue and that he can no longer make a
meaningful contribution”. 126 Although he had thought of quitting earlier, the
Government’s recent decision to excise the entire mainland from the migration zone
“cemented” Minas’ decision. Minas said: “For people who are already vulnerable I think
is really too much to think about …I think that represents a really major disregard for
our obligation to asylum seekers and refugees”. 127

5.6 Conclusion

There is considerable complexity in the representation of limbo and refugees in the
media. The results of this analysis show that the media ‘packages’ refugee and asylum
issues in a structure of limbo. Refugee detention, temporary protection and the
seemingly ‘day to day’ nature of refugee law and policy are all said to cause a life in
limbo for asylum seekers and refugees in Australia. This chapter has shown that those
who support and those who condemn certain refugee laws and policies both enter into a
discussion centred on the notion of ‘limbo’. In other words, the limbo structure
portrayed in the media prevails no matter what side of the debate one might sit. This
126

Australian Broadcasting Corporation, ‘Asylum seeker policy adviser quits’. ABC News, 14 December
2012 <http://www.abc.net.au/news/2012-12-14/gillard-government-adviser-on-asylum-seekersquits/4427816>.
127
Ibid.

Page | 149

analysis has shown that ‘limbo’ is a wide realm to be explored and has countless
meanings and representations expressed in the media. It remains that the refugee
continues to be defined by limbo – they are bound to a discussion of being in limbo – a
discourse which, it seems, they can never escape. What is needed is more clarity on
issues which are said to be or create limbo. There needs to be more of a distinction
between and accountability of ‘hopeless’ refugee situations; situations of refugee limbo.
These issues cannot remain ‘irreconcilable’ or ‘hopeless’ as the association with ‘limbo’
would suggest. Refugees are not lost souls, they are human beings who are having their
rights suspended or in some cases, taken completely away. This is the only way to
clearly state those situations which have been labelled as ‘limbo’. It is argued that
accountability must come from governments; that they must ensure that their laws and
policies do not come into conflict with international instruments which have been put in
place to protect asylum seekers and refugees.

The next chapter will discuss how every day use and understanding of the word ‘limbo’
can, and should, be re-imagined. Limbo is a metaphor used to describe situations we
cannot (or do not) understand or which we cannot (or do not) resolve. In other words, it
is used to describe ‘hopeless situations’. By expanding upon this metaphor, there are
‘inner’ meanings to the word limbo from which we can draw further insight. Perhaps, as
the next chapter will attempt to address, if we play with the metaphor a bit further, we
can make (new) discoveries concerning the world of ‘limbo’ as it relates to refugees.
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Chapter 6
The Refugee Limbo
Jack be limber, Jack be quick
Jack go unda limbo stick
All around the limbo clock
Hey, let’s do the limbo rock!
Limber lower now
Limber lower now
How low can you go?

–

Limbo Rock, Chubby Checker

Chapter Five discussed how the word ‘limbo’ is used to excess by the media and
subsequently, how this usage has shaped public opinion in regards to asylum seekers
and refugees. Namely, it was suggested that the ‘world’ of refugees and protection
seeking is described as a world of limbo; widespread and difficult to escape. The usage
of limbo in the media denotes a ‘doomed’ or ‘hopeless’ situation for refugees;
irreconcilable with domestic laws and possibilities for a better future. Each selection
from the media that was used in Chapter Five illustrated how ‘limbo’ was employed –
what it meant. However, there are other considerations which can be made regarding
‘limbo’ which may bring to light an added or ‘inner’ meaning of the word.

In this chapter I want to discuss another instance of limbo. This example will require a
degree of flexibility. What I am referring to is the Limbo game or Limbo dance;
something that is to be played with (or perhaps against) others. 1 In one way, Limbo is
played for the purpose of presenting us with a spectacle. During such games, there are
players who execute amazing feats of strength and flexibility; managing to bend
1

Whether it is called a ‘dance’ or a ‘game’ is of little consequence here. In either instance, Limbo (capital
‘L’), is used to represent something which is ‘playful’. As such, throughout this chapter I use the terms
dance, game and in fact, ‘dancing game’ interchangeably.
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backwards, knees bent to extreme positions, and avert the Limbo bar while only inches
from the ground. In some of these games, more experienced dancers may pass under a
bar which is engulfed in flames; adding an additional element of spectacle if not fire
hazard. In this example, it would not be as ‘fun’ without someone there to observe the
game being played; those who came to see the show. It is fun for the player to show off
her abilities and conversely, it is fun for the observer to stand in awe of those abilities.
In yet another instance of this type of Limbo, we see a game which is played as part of a
competition. Players keep passing underneath the Limbo bar until there is only the last
man standing. Here, the person is offered a different type of reward; a chance to ‘win’
the game.

The main point of this chapter is to discuss what ‘playing Limbo’ involves. As we shall
see, it comes down to the player and her ability to remain limber. However, for the
moment, I want to stretch the topic out a bit (such stretching is needed in order for us to
prepare for being limber) and move away from the game of Limbo in order to address
some philosophical questions about the nature of play in relation to the state of being in
limbo. For the purposes of this study, before we look at what playing Refugee Limbo
involves, we should first ask, “What is play?” And further, “Why do we play?” As we
shall see, it is too simplistic to suggest that play is idle time, spent merely for fun or
amusement.

6.1 The Play Element

Ideas on play make up a large and complex body of research. As Roger Caillois points
out in Man, Play, and Games, the study of the world of games is so “varied and
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complex” so divided among psychology, sociology, anecdotage, pedagogy, and
mathematics, that “the unity of subject is no longer perceptible”. 2 The same is said for
play itself. Caillois continues by suggesting that works such as Homo Ludens by Johan
Huizinga, Jeu de l’Enfant by Jean Chateau, and Theory of Games and Economic
Behaviour by von Neumann and Morgenstern are not only aimed at different readers,
but at the same time, they seem to be discussing a different subject altogether. 3 In the
domain of philosophy, Simona Livescu’s paper From Plato to Derrida and Theories of
Play provides us with an insightful synopsis and lists some of the main issues
surrounding the topic of play, the key figures in play theory, and their interpretations
and contributions to the study of play. Livescu states that the study of the ludic, or the
playful, throughout different periods mainly “occupies a central role within the activity
of discovering or encountering knowledge”. 4 Like others, Livescu submits that the
concept of play is as “ultimate in its importance as traditional philosophical concepts
like truth, knowledge, meaning, and value”. 5

The understanding that play is a means by which humans discover and encounter
knowledge, is an important one. Arthur Krentz states in ‘Play and Education in Plato’s
Republic’, that “etymologically, in Greek, the terms paideia, the word for
education/culture, paidia, the word for play/game/pastime/sport, and paides, the word
for children, have the same root, and the three terms often show up in the same
context”.6 Pedagogy, a term built upon this similar root, “encourage[s] learning as a
form of play (paidia) which is the most persuasive and effective approach to learning for
2
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the free citizens in a society which honours philosophers”. 7 Livescu adds that Plato and
Socrates both see play as the best method for instruction. Plato sees “motivated play” as
a method by which citizens could grow and develop as individuals and thus, “contribute
to a just society”. Socrates, on the other hand, does not see work and play as separate
notions that lead from one to another. Rather he stressed their interdependence and
employed playful dialogue to “help others see the truth”. 8

Much of the literature surrounding the topic of play starts with at least some mention of
Johan Huizinga’s work Homo Ludens. In fact, according to Jacques Ehrmann, Huizinga
was “the first to have undertaken, in a systematic way, to establish certain relationships
between various human activities ... which at first glance might appear to have nothing
in common”. 9 For Huizinga, it is the ‘play-element’ which links human activities
together. He suggests that humans are playful beings who have not used play as a means
to shape their culture, but instead, it is human culture which has been shaped by play.
This, according to Huizinga, is because “[p]lay is older than culture”. 10 Huizinga
defines play as “a free activity standing quite consciously outside ‘ordinary’ life as
being ‘not serious’, but at the same time absorbing the player intensely and utterly”. 11
However, despite suggesting that play’s formal characteristics are “not serious”,
Huizinga states that law, poetry, war, knowledge, and art essentially derive from play
and have a playful essence. He writes:
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The spirit of playful competition is, as a social impulse, older than culture
itself and pervades all life like a veritable ferment. Ritual grew up in
sacred play; poetry was born in play and nourished on play; music and
dancing were pure play. Wisdom and philosophy found expression in
words and forms derived from religious contests. The rules of warfare,
the conventions of noble living were built up on play-patterns. We have
to conclude, therefore, that civilization is, in its earliest phases, played. It
does not come from play...it arises in and as play, and never leaves it. 12

In Man, Play, and Games, Roger Caillois begins by crediting Huizinga for his analysis
of play and the importance of its role in the development of civilization, but goes on to
criticize Huizinga’s conception and definition of play for being, at once, “too broad and
too narrow”. 13 According to Caillois, it is too narrow insofar that it only focuses on only
one characteristic of play, its competitive aspect. It is too broad insofar as it does not
separate that which belongs to the domain of play and that which belongs to the domain
of what he refers to as the “sacred”.

In Homo Ludens revisited, Jacques Ehrmann states that the failure of both Huizinga and
Caillois is that they regard “ordinary life”, “reality”, the “real”, as a “given component
of the problem...and define play in opposition to, on the basis of, or in relation to this
so-called reality”. 14 In other words, “reality”, what is considered as being “real”, serves
as the norm by which play is evaluated. According to Ehrmann, neither Huizinga nor
Caillois’ analyses take into account the dynamic nature of culture. He writes: “Culture,
their idea of culture, is at no time called into question by play. On the contrary, it is
given: a fixed, stable, pre-existent element, serving as a frame of reference in the
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evaluation of play”. 15 Ehrmann adds that “reality”, ordinary or extraordinary, can only
exist in relation to the culture that expresses it. Ehrmann suggests that the correction of
this point at issue is that “play...is not linked to the problem of “reality”, itself linked to
the problem of culture. It is one and the same problem”. 16 Ehrmann states that “the
distinguishing characteristic of reality is that it is played. Play, reality, culture are
synonymous and interchangeable.” 17 He concludes his paper by criticizing Huizinga
and Caillois for never doubting that the player is the subject of play; that “[t]hey forgot
that player may be played; that, as an object in the game, the player can be its stakes
(enjeu) and its toy (jouet)”. 18 In short, we can conclude, that there is no part of being (or
of the being) which is not played. The ‘frame of reference’ which Ehrmann mentions, is
an important component of play to consider. Looking at culture as a non-static ‘frame’
(or series of frames) surrounding play allows us to evaluate play’s meaning in entirely
different ways.

6.2 The ‘Game’ of Limbo

It was argued in the opening paragraph that the game of Limbo is supposed to be ‘fun’.
I gave two examples of Limbo; one which is played as a spectacle and one played as
part of a competition. In both instances, while the Limbo line moves along to a
Caribbean rhythm, people laugh, joke, taunt, stare, and put their bodies in awkward
physical positions. The pulsing music sets the pace and drama of the game. The rules
are easy enough to follow. Each player must pass under a horizontal bar while bending
backwards. Generally, two people hold the Limbo bar, one at each end. The ‘bar15
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holders’ are an integral part of the game; necessary for ‘play’ but are not actually the
ones who are ‘playing’. Touching the bar effectively places a player ‘out’. Falling to the
ground in an attempt to go under the bar also sees the player as out. After each player
has negotiated the bar, it is lowered. As such, the task of making a successful pass under
the bar is, of course, more difficult with each passing. These are the basics of the Limbo
game; the limbo we ‘know’.

However, the origins of the game we are familiar with are not so well known. Limbo
perhaps stems from a much darker place in history, indeed. In his essay History, Fable
and Myth in the Caribbean and the Guianas, Wilson Harris plays with what we can
consider to be the frame of Limbo. He mentions that the Limbo as I described above is a
“well known feature in the Carnival life” and “played” for the entertainment of tourists;
but goes on to suggest a deeper meaning of the game. 19 This meaning arises from a
subconscious reality of the Caribbean experience. He writes: “Limbo was born, it is
said, on the slave ships of the Middle Passage. There was so little space that the slaves
contorted themselves into human spiders”. 20 Voyage conditions aboard slave ships such
as Brookes were “brutal and beyond comprehension”. 21 On this particular vessel
enslaved people were
jammed

below decks

in

one-hundred-degree heat

and

packed

‘spoonways’. The rolling of the ship bruised and rubbed their bodies raw;
people gasped for breath, and some died of asphyxiation. Others perished
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from scurvy, yet more from dysentery. ... Those who dared to resist
suffered forced ‘dancing,’ choreographed by the cat-o’-nine-tails. 22

Harris suggest that the “limbo [therefore] emerged as a novel re-assembly out of the
stigmata of the Middle Passage”. 23 Mark McWatt considers Harris’s explanation of
Limbo’s origin in “Omens of Humanity”: World Texts and Contexts in Wilson Harris’s
Critical Writings. He points out that the words “it is said” are significant because
everyone who speaks of Limbo in a historical context uses the same formula. In other
words, in discussions about Limbo we accept that “it is said”, but we do not know by
whom. This is important to note as it signifies the fact that the history of subjugated
and/or undocumented people is of necessity an oral history. McWatt suggests that it
may well be that the link between the Limbo dance and the Middle Passage has been
“established to the satisfaction of historical scholarship”, but the point is that it is widely
accepted and it has “become no less a ‘truth’ for being ‘imaginative’”. 24

However, the importance of Harris’s work does not lie in the uncovering of any singular
Limbo truths, but instead with what he does with the ideas about Limbo; how he plays
with the Limbo imagination. Cudjoe notes that in his writing, Harris certainly intends to
imply that early works which helped to shape the Caribbean identity are “imbricated
within the European prison house of language and sensibility”. 25 In order to come to a
further meaning of Limbo, Harris plays with the idea of limbo and the word ‘limbo’
itself. He puns on the word ‘limbo’ to establish some interesting things to consider.
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Harris refers to the “limbo gateway between Africa and the Caribbean”. 26 The use of the
word ‘gateway’ conjures the limbo which is found at the rim of Dante’s Inferno; the
‘gate of hell’, which I discussed in chapters one and two. In doing so, Harris allows the
Limbo dance to emerge in a way which includes a mythology of theological context. As
McWatt notes:

In this way the dance is made to evoke the ‘limbo’, of some Christian
traditions – an intermediate state between heaven and hell, a place of
suspended animation between two definite worlds or realities, a waiting
room of sadness and suffering – all of these apply to the journey on the
slave ships, hence the tense, writhing, uncertain stage of the dance
(passing under the bar) and the subsequent exuberant, celebratory, upright
dancing that signifies survival and release. 27

Harris uses a further pun on the word ‘limbo’ with his illustration of the “shared
phantom limb”. 28 He recalls images from his youth of performers dancing spreadeagled
on the ground while others performed high above on stilts like lengthened limbs. Harris
suggests that in this theatrical performance lies a “sleeping resource ... of dismembered
slave or god”.29 In this example, the dancer becomes a ‘spider’ when lowered to the
ground, but then is reassembled to full height. Here the ‘limb’ meaning reflects the
transformation which took place on the Middle Passage. Harris writes that the “theme of
the phantom limb – the reassembly of dismembered man or god – possesses archetypal
resonances that embrace Egyptian Osiris, the resurrected Christ, and the many-armed
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deity of India”. 30 McWatt adds to Harris’s example by explaining that at the same time,
this reassembly resonates in an additional way by “commemorating the dismemberment
of African tribes that the slave trade entailed and seeking, in music and exuberant dance,
to compensate, as it were, for the pain and hardship of the past”. 31

What is perhaps most important about Harris’s puns on limbo is their reliance on what
McWatt refers to as a kind of “cultural cross-fertilization”. 32 The puns on Limbo
involve myths, histories, and concepts from various cultures which are all fused
together. From this fusion, ‘replaying’ the Caribbean Limbo experience is not
eliminated, but instead, the significance of Limbo is expanded. Replaying the Limbo
dance also allows us to explore what Harris calls the “inner space” or “inner time” of
the Middle Passage. Put another way, we can explore other possible symbolic meanings
of Limbo. Harris suggests “the limbo imagination of the folk (on the Middle Passage)
involved a crucial inner recreative response to the violations of slavery and indenture
and conquest, and needed its critical or historical correlative, its critical or historical
advocacy”. 33

As such, “replaying” of the Limbo dance and acknowledging this inner history “serves
therefore as a corrective to a uniform cloak or documentary stasis of imperialism” and
the “colonial prejudices which censored the limbo imagination”. 34 Harris writes that an
understanding of these “unpredictable perspectives and latent spaces” allows us to
“establish a criterion to examine our experiences”. 35 Harris defeats this censorship of

30

Ibid. p21.
Mark McWatt, above n 24, 131.
32
Ibid.
33
Wilson Harris, above n 19, 23. My additions.
34
Ibid, 21.
35
Selwyn Cudjoe, above n 25, 7.
31

Page | 160

Limbo by suggesting what he calls a “subconscious reality”. He argues that “a
philosophy of history may well lie buried in the arts of the imagination”. 36

The same may very well be applied to a philosophy of the future. If we can (re)imagine
the Limbo as it relates to the refugee, we may find a new perspective or philosophy on
the refugee experience, so they too are not trapped by a ‘language’ which is not their
own. The actions of the refugee ‘at our door’, forces us to make these considerations. As
Harris writes:

The true capacity of marginal and disadvantaged cultures resides in their
genius to tilt the field of civilization so that one may visualize boundaries
of persuasion in new and unsuspected lights to release a different
apprehension of reality, the language of reality, a different reading of
texts of reality. 37

Now I wish to return more pointedly to the Refugee Limbo. In order for us to further
open up Limbo we need to continue to reveal and understand these “unpredictable
perspectives”. We need to continue to be limber. One of the main purposes of this thesis
has been to point out that Limbo is the domain which is attributed to the refugee. This
domain spans over the physical and metaphysical; over religion and law; over the
refugee camp and every experience in-between. Instances of the refugee in limbo are
found just as easily in legal processes as they are in the headlines of the media. 38 Each
chapter of this thesis seeks to dig deeper into what ‘limbo’ means and which factors
might prejudice our understanding of limbo. Therefore, I find it useful (necessary!) to
pun further on Limbo in terms of the refugee situation; to discuss the game of Refugee
36
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Limbo; to explore Refugee Limbo as a ‘game’ of skill; a game which many refugees
must play. In other words, replaying the Refugee Limbo by this “unpredictable
perspective” 39 allows us to further examine the refugee experience.

In the paragraphs above I mentioned that the Limbo is a game; an example of play. I
went on to discuss the nature of play, and after outlining the literature on play,
concluded that play is integral to human knowledge. Next, I showed how Harris plays
with concepts such as limbo in order to grasp an inner historical meaning of the
Caribbean Limbo dance. He suggests that imaginative perspectives allow us to broaden
the understanding of particular experiences associated with the Limbo. It is not a
‘rewriting’ of history so much as a ‘reimagining’ of the philosophy of history and
Limbo. I suggested that the study of limbo as it relates to refugees can also be reimagined in this way. One historical view of limbo in Christian traditions relates to a
hopeless realm dedicated to ‘lost’ souls in the afterlife. This view of limbo has been
related to refugees who find themselves in ‘hopeless’ situations. The pun on ‘limbo’ I
have used further elaborates on the idea of ‘play’; and namely that there is also an
‘inner’ meaning which can be found in the limbo associated with refugees. In other
words, that limbo is not only a hopeless area, but is an area constructed around or for
refugees and much like in the traditional game of Limbo, they must remain limber in
order to ‘win’ protection. The remaining part of this chapter discusses three aspects of
the Refugee Limbo: the limbo line, the limbo bar, and the experience of being under the
limbo bar. These three aspects are essential to any game of limbo. Each section of the
limbo game is discussed by first opening with a vignette; a short impressionistic
description which further illustrates the metaphorical nature of the analysis.
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6.3 The Limbo Line

For the first time, the woman seemed to take notice of where she was. How did she find
herself in this place? For the life of her she could not remember all the moments which
led up to this point. They were all a blur. Images she didn’t want to remember.
The sound of beating drums was incessant and all around her. In the distance she could
her people chanting loudly: “HOW LOW WILL SHE GO? HOW LOW WILL SHE
GO?”
Despite the noise and confusion, she quietly asked the man in front of her, almost in a
whisper, “Have you been here long?”
The man nodded, “Yes. I have been here for some time now. I’m not sure how long. This
line seems to go on forever.”
They stood silently waiting together in the line for what seemed an age, one in front of
the other. Time to time, they shuffled a few steps forward. Forward? At least she
thought they were steps forward. But she could not be certain.
And then, “I’m frightened. Why must we wait like this?”
The man’s only reply was silence. Maybe he didn’t know either.
“What is the end of the line like?”
They looked each other in the face for the first time. He looked tired; the tiredest
looking man she had ever seen. Although his face seemed not to want to cooperate, he
managed the faintest smile as he spoke, “I have heard that it depends on who you are;
where you come from. It depends on your story. In a way, it has much to do with the
middle of this line as anything else; all those people who have gone before us. You will
have to wait and see.” Then, half to himself, “And so will I.”
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The Australian Government has maintained that there is a queue for seeking asylum.
However, this has been rejected by the UNHCR and other human rights groups. The
notion of a ‘queue’ has also been defeated in the High Court of Australia. 40 However,
offering protection to refugees in Australia continues to be linked with this idea.

To suggest that there is a ‘queue’ is to suggest that there is a line of people; a line which
has a determinable beginning, middle and end. It follows that a person in the queue
(depending on the type of queue) is expected to wait until it is his or her ‘turn’ to
compete. Waiting in line can be a difficult thing; especially when we generally don’t
have an idea of how long the wait will last. When a person has said to have ‘jumped the
queue’, it is implied that they have come to be in the line illegitimately; namely taken
someone else’s spot in the line. Refugees are often referred to as being in a ‘queue’; a
line that they should remain in until they reach the end and are offered protection. I
discussed this aspect in chapter five, Refugee Limbo and the Media. The end of the
‘queue’, of course, is the State’s border; for it is only the State which can offer refuge.
The end of the queue is what concerns the State – ‘The end of the line’. 41

The middle and beginning of the ‘refugee queue’ are much more difficult to point out.
Most of the refugees who transit through other countries to reach Australia do so
through South East Asia. This region has a mixture of complex migration systems that
are not favourable for refugees seeking protection. In Bangladesh, Burmese refugees are
not allowed to register. In Malaysia, refugees lack access to public services and are at
40
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risk of arrest, detention and deportation. Countries such as Indonesia do not have
national refugee legislation and procedures. Seeking assistance through the UNHCR or
at foreign embassies in these countries is an impossible task. Crock and Saul note that
“[t]he hard reality is that these avenues often fail to deliver the protection a person
needs. There is no “immigration queue” for these people, no “proper channels”
available which will provide them with safety”. 42 Waiting in refugee camps to be
selected for ‘official’ refugee status or resettlement into a third country is also a difficult
demand to place on refugees. The refugee camps are places of drought, hunger, disease
and widespread violence. For the refugees in these countries, it is not simply the case
that the ‘queue’ to protection is difficult to find. It is because (and there is no other
plausible alternative which to consider) the ‘queue’ does not exist at all. Could the State
easily point to where the middle of the refugee ‘queue’ is? No. And this is because if we
were to look at seeking asylum in this way, the ‘middle’ of the ‘queue’ would be any
space from when the refugee flees danger until they have found protection; a vast space
indeed. And this is the reason why the ‘end of the line’ is made up of vast and various
people seeking protection around the world. It is not an organised and linear ‘queue’.
Instead, refugees come in groups, in families or as individuals from all over the world.
When people arrive – and there is no singular or true arrival point – they do so by foot,
by plane or boat. Some may have documents while others may not.

In part, the origin of associating of refugees with a ‘queue’ began with a government
policy which linked the onshore and offshore processing programs in a fixed quota
system. 43 The linking of these programs created the perception that there are two
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refugee groups: offshore applicants who are ‘real’ or ‘worthy’ refugees and onshore
‘illegal’ applicants who are seen as taking the place in the ‘queue’ of another, more
deserving applicant.44 What Australia has attempted to do with its offshore processing
program is to create a new ‘beginning’ to the queue; a ‘back of the line’ which does not
take into consideration the first stages of flight. In response to the 2001 Tampa affair,
the Immigration Minister, Phillip Ruddock under the Howard Government, devised the
Pacific Solution (later named the Pacific Strategy). This policy saw Australia actively
transport asylum seekers to detention camps on small island nations in the Pacific
Ocean such as Nauru, Manus Island, and excised offshore places like Christmas Island,
rather than allowing them to land on the Australian mainland. The policy was
abandoned when Kevin Rudd took the position of Prime Minister in 2007. With each
new government comes a new plan at restricting people movement. The most recent
attempt can be examined through the Malaysia Solution devised by Australia’s current
Government. Part of the plan seeks to ‘swap’ 4000 refugees who are ‘genuine’ for 800
onshore entrants. It also involves sending people to an indefinite exile in a country
which offers an uncertain future. In a recent press conference, Prime Minister Julia
Gillard has said: “Anybody who pays a people-smuggler and risks their life on a boat is
running a risk they end up in Malaysia, where there are many refugees already
processed who have been there for a longer period of time. They will go to Malaysia at
the back of the queue”. 45 In effect, what the Government has sought to do is ‘jump the
refugee queue’ themselves; to take refugees from indeterminate backgrounds simply to
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ensure people who come to our shores by boat are excluded from getting assistance. 46
This policy resonates with the Howard Government’s previous mantra: “We will decide
who comes to this country and the circumstances in which they come”. 47 However, the
High Court has declared the Malaysia Solution invalid. In a judgement, the High Court
held that “Malaysia is not legally bound to provide the access and protections the
Migration Act requires for a valid declaration. … Malaysia is not a party to the
Refugees Convention or its Protocol”. 48 The Government is not discounting that
offshore processing in places like Nauru could once again be used as an alternative
offshore processing centre in the future. The creation of these offshore procession
centres helped to establish the notion that there was a line of people waiting for
protection in Australia and that these people must wait their turn. As I mentioned
earlier, the idea of a refugee ‘queue’ amounts to a myth; a misdirection by the
Government to ensure that refugees who comes by boat are seen as an undeserving
group of people who take the places of other, more worthy refugees.

It is worth repeating: there is no ‘queue’ for seeking asylum. The reality is that refugees
flee until they find protection. Thus, the ‘queue’ for protection between Australian
shores and ‘over there’ cannot exist. All refugees have the right to “seek and enjoy”
protection. The UNHCR and Refugee advocacy groups such as Amnesty International
have also denied the existence of a ‘queue’. In addition, as part of chapter two, I showed
that the idea of the ‘queue’ which has been supported by the Australian Government
was defeated in court as part of the al Jenabi case. However, as recent events
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demonstrate, the Australian Government still maintains that there is a ‘queue’. 49 The
Government has stated that its refugee policies are ‘in line’ with international
Conventions and Protocols. However, it seems that the mythology of the ‘queue’
remains in order to ‘push’ people ‘back in line’. This ‘pushing’ includes putting people
back in the ‘limbo line’; into detention, outsourcing refugee processing and denial of
internationally protected legal rights. The final result, of course, of all this ‘queuing
policy’ is that the entirety of the oceans which separate Australia from neighbouring
countries – that space which refugees have to come across in order to seek protection in
Australia – has become a ‘limbo’ which spans between a manufactured (but none-theless present) refugee ‘hell’ and an asylum ‘paradise’.

6.4 The Limbo Bar

The woman moved forward; compelled to dance along with the others in the line of
Limbo. She doesn’t see the point, but she has no choice. She knows the bar is ahead.
She can see it now.
“Good luck” she says to the man in front of her, but he was already gone. He was on
his way to the bar.
“HOW LOW WILL HE GO? HOW LOW WILL HE GO?”
The two figures holding the bar at either side stood motionless; expressionless;
humanless.
The man was arching his back all the while moving forward; preparing for the bar.
There were people off the far side of the bar yelling: “You can do it! You are almost
through! Come join us!”
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At that moment she thought she saw one of the figures shoot a quick, knowing glance to
the other; and maybe a wry smile. It was so quick, she couldn’t be sure.
She closed her eyes. She couldn’t watch. Images of the man struggling at the bar burned
in her mind. It would be her turn soon. That was one thing she was sure of – that, and
the fact that she couldn’t go back. She didn’t have a choice. She had come too far, been
through too much. She had to keep moving. There was only the bar and the other side.

What is a bar? “A guy walks into a bar.” It is a terrible joke, but we immediately
understand its double meaning. In the joke, the ‘bar’ represents two distinct objects. In
the first instance, the bar is a counter across which drinks or refreshments are served or
it can be the establishment itself; a place where people gather socially. However, at the
same time, the word ‘bar’ is also understood to mean a solid or rigid object. We
encounter these rigid objects every day. At the zoo, dangerous beasts are secured in
their man-made ‘habitats’ by bars which protect us from the risks they could pose if free
to roam at their will. In prisons it is much the same. Iron bars and cement walls are put
in place to separate the ‘good’ from the ‘evil’. Scores of music are divided into sections
called ‘bars’ which are indicated by the vertical lines drawn across the stave. In his
poem Crossing the Bar, Alfred Lord Tennyson compares death to crossing the
“sandbar” which lies between the tide of life and the ocean beyond; the “boundless
deep” to which we all someday will return. 50 As individuals, we all have some type of
‘bar’ – physical or psychological – at our disposal. These all basically equate to
‘disengagement’ with others (or an engagement, but only on our own terms). I can bar
the windows of my home and I can ‘bar’ someone by ignoring or refusing to speak to
them.
50
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Colloquially, when placed in a legal frame, ‘bar’ has several other potential meanings.
One usage of the word bar suggests a standard which has been set in regards to one
thing or another; for instance a standard of judgement. When the ‘bar’ is said to have
been ‘raised’ or ‘lowered’, it is suggested that a standard of judgement has been raised
or lowered. Another use of the word ‘bar’ in law includes the legal defeat or
nullification a claim or action. It may also be used to refer to lawyers collectively or the
legal profession in general. The ‘bar’ in law extends further as a term of art. Prospective
lawyers have to sit an examination; to ‘pass the bar’ (in the United States) before they
are allowed to argue on behalf of another party; to be ‘admitted’ or ‘called to the bar’.
Once again, this particular etymology stems from the rigidness of the bar, specifically
the partitions used in court rooms at which the accused stands and only a few may pass.

In short, bars are used to separate one thing from another: dangerous and safe, pass and
fail, right and wrong, innocent and guilty, illegal and genuine, this and that, ‘Us’ and
‘Them’. In short, bars are barriers; obstacles which restrict action or advance.

The word ‘bar’ had two meanings in the joke I mentioned at the beginning of this
section. It was funny (supposedly) because we understand that the word has two very
different meanings. It is a meeting place and at the same time, it is a hard object which
someone has ‘walked into’. The Limbo bar should also be considered at once, as a
gathering place and as an obstacle. To ‘play’ the Limbo game, you must meet the bar –
every player has to. As such, each player must, in turn, negotiate the bar; to avoid the
bar without touching it or falling to the ground; the abyss of being ‘out’. However, just
because the bar is to be seen as firm – something which we cannot control – that does
not mean that the bar does not move. I mentioned earlier in this chapter that two people
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outside (but very much part of) the game hold the Limbo bar. The dancers continue
negotiating the bar and on each passing the bar is steadily lowered. The same holds true
for the Refugee Limbo bar. It too is something that needs to be negotiated. It is also an
obstacle which can be moved in the relation to the advancing refugee. I want to continue
with this pun of the Limbo ‘bar’ by examining the sorts of bars which are used to
restrict refugees and asylum seekers. How do these bars create limbo and/or allow limbo
to persist? In other words, I wish to discuss how ‘bars’ are put in place; moved into
place; to restrict movement; how they keep people away – keep them in limbo.

For this thesis, perhaps a most appropriate place to begin a discussion of ‘bars’ – the
legal restrictions which are put in place – is to consider the people they affect. That is,
to discuss the term ‘refugee’ and what it means to be a refugee. Refugees, by definition,
begin their attempt to seek asylum when they flee their home country. As such, the
refugee’s journey starts in an act of flight, not in an organised line. It is the moment in
time when the person decides that they can no longer remain still and wait. According
to the definition of refugee, the refugee is a ‘fearful’ being; they have fled “owing to a
well-founded fear”. The UNHCR draws the distinction between refugee and migrant:
refugees “have” to move while migrants “choose” to.51 It follows that to be a refugee is
to be a person in motion. To be a person in motion means coming across obstacles one
time or another. Obstacles can either block one’s path or hinder one’s progress. The
obstacle seems to remain firm, like a mountain, in our path only surrendering to the
winds and rain and time. 52 But, we humans are progressive creatures, so we usually try
to find ways to get past obstacles. We look for some sort of passage around or through
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those obstacles. When the refugee meets the ‘bar’; an obstacle, she has to keep moving.
In the Refugee Limbo it is too physically and mentally demanding to remain under the
bar.

As I mentioned in chapter two of this thesis, the term ‘limbo’ derives from limbus,
which means ‘hem’, or ‘border’. As such, the ‘Limbo bar’ can be viewed as the State’s
border. On one hand it is firm; we can look at a map and know where the State is said to
be. In another sense, it has a fluid nature. Australia, for example, has several borders: a
territorial border, a maritime border, a migration border, and a border which secures
ownership over its resources. These borders are established to maintain sovereignty
over national agendas and to produce certain futures. In 2001 the Australian
Government excised certain places for the purposes of migration. 53 These places
included all the islands to the north of Australia where refugees have sought protection.
The amendments made to the Migration Act do not allow for people who arrive at these
places to make valid claims for asylum. As such, placing Christmas Island and other
places outside the ‘zone of migration’, essentially ‘bars’ asylum seekers from having
direct access to State protection. In other words, the ‘bar’ is moved to restrict the
advancing asylum seeker. According to DIAC, “non-citizens who have first entered
Australia at an excised offshore place without lawful authority – meaning without a
valid visa that is in effect – are barred from making valid visa applications”. 54 This
‘bar’ signifies the standard which is put in place for people who arrive by boat at
offshore places. However, the Minister for Immigration and Citizenship can “lift the bar
to making a valid visa application if it is believed to be in the public's interest to do so,
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which will allow a person to make a valid visa application”. 55 This signifies the ability
for standards to be raised or lowered – made more or less strict – in relation to refugees.
In addition, the Minister may ‘waive the bar’ – or disregard the standard or judgement
altogether.56 The Government may also bar refugees from “certain legal proceedings” if
they arrive at an offshore place. 57

Asylum seeking in Australia is a migration issue and refugee affairs are a matter for the
Minister for Immigration and Citizenship. As such, laws and policies on border
protection and those which aim to restrict terrorism and people smuggling activity also
affect asylum seeking. The potentiality to commit crime; to be a terrorist, to be diseases,
or to have poor ‘character’ is justification enough to restrict entry or access to legal
proceedings. 58 In The Cultural Politics of Emotion, Sara Ahmed states that the “slide
between the figure of the asylum seeker and the international terrorist works to
construct those who are ‘without home’ as sources of ‘our fear’”. 59 This ‘slide’ also
applies to other unwanted (‘un-Australian’) migrants. This establishes a situation in
which the figure of the refugee gathering at the border is always seen as a ‘potential
threat’. Treating refugee issues as matters of security or migration essentially ‘bar’ the
refugee from securing protection outcomes.

Probably the most effective ‘bar’ at the State’s disposal is its ability to keep changing
the ‘rules’ of refugee protection laws and policies; the ‘rules of the game’ – and
changing them in the middle of a person’s turn at the ‘bar’. Effectively, as the refugee
55
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approaches the bar, they not only have to negotiate that bar – the standard which has
been put in place – but they also have to negotiate a standard which can be changed
upon their approach. The ‘bar’ can be lowered onto them. While refugees sit in
detention centres and refugee camps, laws and policies get changed which leave them
waiting for longer and longer periods of time. For instance, when the High Court ruled
that the Malaysian Solution was not a valid ‘solution’, the Australian Government
immediately said that it would look at amending the Migration Act as a ‘solution’. A
similar thing took place when ‘mandatory detention’ was introduced to the Act in 1994.
The continuous changing of the ‘rules’ is a method by which the State keeps people
away by ‘barring’ them from its borders, its law, and its humanitarian resources.

6.5 Under the Bar

It was the woman’s turn now. She was so tired already. She had been dancing for so
long.
She approached the bar and arched her back. The bar was so low; her muscles in her
back twitched in shock. People were chanting; their voices booming with the sounds of
the drums.
“HOW LOW WILL SHE GO?”
Her knees felt as they would give out underneath her. She could hear the man’s voice,
“You are going to make it! Hurry now! You are almost through!”
“HOW LOW WILL SHE GO?”
He was right. She was. She was going to make it. Her muscles ached, but she started to
straighten her body upright.
“HOW LOW WILL SHE GO?”
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Suddenly, the bar came down on her. She hadn’t touched it herself; the bar ‘pushed’ her
down.
She sat on the floor crying; exhausted and confused; angry. The bar-holders looked
down on her and said; not so much rude, but just matter-of-factly, “Back of the line.”
She looked for help, but the next dancer was already making her way to the bar. She
watched for a moment then stood and rejoined the other dancers in line.

I have discussed the Limbo line and the Limbo bar; that is, the refugee and the obstacles
one encounters in the asylum seeking process. I have stated that when a refugee meets
an obstacle the only course of action is to keep moving.

I want to conclude by

discussing this movement in Limbo. The Limbo is a physical game. As such, it requires
us to do a little stretching; to be prepared for the challenge. The whole point of the game
of Limbo as I described earlier, is to get people ‘out’; to test their abilities. People are
repeatedly cycled under the bar until there is only ‘the last man standing’. What does
being in limbo require of the refugee ‘player’? The type of movements which refugees
make in limbo can only be described as ‘flexible’ ones. Refugees move. The bar moves.
The only course is that the refugee remains ready to do what she must to ‘win the
game’. This game is not merely for spectacle. There are real risks and real rewards. Of
course, the risks are greater if one chooses not to play. The refugee must remain in a
constant state of preparedness; to keep their bodies agile and ready. In other words, they
must flex, bend, and contort – they must follow the rules as they encounter them and not
get ‘caught out’ by the ‘bar’. It comes to mind that it is hard to stay limber when one is
immobilised (for instance, being kept in detention). After years of playing the Limbo
game – making quick decisions on how to play their hand and living by their wits –
refugees are deprived of agency. However, being limber is also a state of mind.
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‘Winning’ the Refugee Limbo not only requires feats of physical endurance and
flexibility, but considering protracted states of detention and separation from loved
ones; it is also a psychological one. The term ‘limbo’ may give us something final to
consider about the actions of refugees and asylum seekers. Limbo comes from limber
which, (“it is said”) over time, colloquially became limba and then limbo. 60 The
Refugee Limbo requires the refugee to be limber, not the bar. As such, the refugee is
limber in an uncertain world which requires her to be so.

This chapter began with a discussion on play, which led to an exploration of an ‘inner
history’ of the refugee experience through the limbo metaphor. Here, in conclusion, I
come back to the play element. Huizinga says that “all play is a voluntary activity. Play
to order is no longer play: it could at best be a forcible imitation of it”. 61 What the
Refugee Limbo shows is that it is a game which can be turned on its head. The Refugee
Limbo tests a refugee’s “‘fairness’; because despite his ardent desire to win, he must
still stick to the rules of the game.” 62 However, the game itself is not a fair one as the
rules, which have been agreed to beforehand, can be reinterpreted or changed at a
moment’s notice. If not “unfair”, at least it is an uncertain one. Once a refugee enters
Australia, the Refugee Limbo becomes just what Huizinga says it would, a “forcible
imitation” of play. Refugees are forced to play by our rules – that is, the rules as we say
they are. Australia has become, like the child who has decided to take his ball and go
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home, a “spoil-sport”.63 Huizinga says the withdrawal of the spoil-sport from the game
“shatters the play-world itself”. 64 The Australian spoil-sport is the same as the “false
player” or the “cheat” who only pretends to play the game. 65

It goes without saying that Refugee Limbo is a ‘game’ of high stakes. Refugees and
asylum seekers ‘bet it all’ when they play the game and if they play well, hopefully they
‘win’ protection. Limbo is a world of the unknown; the rules can change at a moment’s
notice. It is unfamiliar and frightening. Upon reaching firm obstacles, the refugee must
try anything in order to proceed. As such, the general quality of the person in limbo is to
be limber; to be ready for ‘anything’. The Limbo chant resonates loudly: “HOW LOW
WILL SHE GO? HOW LOW WILL SHE GO?” In the case of the Refugee Limbo, the
answer is simple: as ‘low’ as possible – or at least, for as long is the bar is lowered or
until protection is received. Australia has adjusted the Limbo bar so many times as
different groups have approached its border. The most recent change has been to deny
refugees who come by boat the chance to come to Australia at all; to total exclude them
and send them to other countries where their futures remain uncertain. The question
persists as to whether or not these people have been placed in a situation in which they
have come full circle – back to the slave ship?

The next chapter will discuss another ‘holding area’ for asylum seekers and refugees
who wait for protection. The major aim of this thesis is to pick apart ‘limbo’ in relation
to refugees. Whereas limbo is an uncertain or hopeless realm, Purgatory gives a ‘soul’ a
place and means in which to absolve them of any ‘potentiality’ of future sin; to make
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them pure and thus, ready for Paradise. Refugees have to go through a type of Purgatory
in order to be worthy of the protection offered by asylum countries. Using in part
Dante’s example of Purgatorio, Chapter Seven examines how Australia’s system of
refugee laws and policies intends to ensure that refugees are ‘worthy’ or have ‘earned’
the nation’s protection.
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Chapter 7
Great Southern Purgatory
Standing at the limit of an endless ocean
Stranded like a runaway, lost at sea ...
Anyone will tell you, it's a prisoner island
Hidden in the summer for a million years
Great southern land, burned you black
–

Great Southern Land, Icehouse

There is all the difference in the world between
treating people equally and attempting to make
them equal.
–

Friedrich A. Hayek

Of all the inhabitants of the inferno, none but
Lucifer knows that hell is hell, and the secret
function of purgatory is to make of heaven an
effective reality.
–

Arnold Bennet

The preceding chapters analysed a series of ideas concerning limbo. Limbo was
mentioned as being part of a paradigm; a way in which the world is seen and
understood, which in some measure, stems from Catholic traditions. Just like the limbo
found in the afterlife; ‘earthly’ limbo is a place which is neither here nor there. It is not
exactly part of Hell and neither is it part of Paradise. However, that does not mean that
it lies somewhere ‘in-between’. Instead, it lies ‘outside’ both Heaven and Hell. Yet, at
the same time, limbo is forever tied to these realms by its not belonging. ‘Limbo’ is the
title which is commonly given to irreconcilable instances in our day to day life.
Examples of limbo which are associated with the refugee experience were discussed
earlier. 1 These examples included refugee camps, refugee detention and the laws and
policies which affect asylum seekers and refugees. The usage of the term ‘limbo’ in
refugee discourse was also considered. In Chapter Five of this thesis a media analysis
1

See specifically Chapters Two, Three and Four of this thesis.

Page | 179

was conducted which outlined the widespread use of the word ‘limbo’ and the impact it
has in public discussion. In Chapter Six ‘limbo’ was examined through a metaphorical
example; the Refugee Limbo, which much like the traditional Caribbean dance, contains
an ‘inner’ meaning of the refugee experience. Namely, it was suggested that the asylum
process forces refugees to remain ‘limber’ in order to find and be granted an appropriate
level of protection. Each chapter has shown how limbo is a ‘hopeless’ realm dedicated
to indefinite periods of waiting and restrictions placed on refugees attempting to gain
access to protection. However, there is another realm of waiting associated with
refugees which has not yet been discussed. This space also stems from Catholic
theology. In many cases, Purgatory is either confused with or thought in fact, to be the
same place as Limbo. Yet, in religious tradition, Purgatory is another world all together.
Where Limbo is a place without hope and full of darkness, Purgatory is a world of light
and dark. It is a world of hope where a person can look ahead to a world of possibilities.
However, access to these possibilities can only be granted by ‘purging’ one’s self in
order to be worthy of God’s presence. This makes Purgatory a realm of punishments
and rewards. This chapter considers Purgatory as envisaged by Dante and its similarities
with the ‘Great Southern Land’ of Australia and its ‘humanitarian program’ which
purports to offer protection to refugees and asylum seekers. This chapter outlines how
Australia’s ‘humanitarian program’ is a Purgatory-style system; one in which
individuals, even after being granted refugee status, must ‘prove’ themselves before
they may fully enter into Australian ‘Paradise’.
Well before the Divine Comedy was written, “Christian theologians had long thought
that there was a logical necessity for a place in between Hell’s eternal torments and
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Paradise’s eternal beatitude”. 2 The creation of Purgatory followed from a perception
that there was a “stumbling block” associated with uniform beautification:
if saints and repentant sinners were to be saved without distinction, there
would remain no incentive for living Christians to lead saintly lives
while on earth. No price would have to be paid for a lifetime of errancy;
no reward would result from a lifetime of virtue. 3
According to Joseph Gallagher, “[f]rom the earliest times Christians prayed for their
dead, a practice that would have been pointless if the dead were considered to be
beyond the need for or possibility of earthly help”. 4 To those early theologians,
contrition was simply not enough to warrant every repentant soul’s entry into Paradise.
There were some exceptions which needed a further purifying process. The theological
idea of a space in which purging of the soul could take place is well-established in early
Christian literature. 5 According to the second book of Maccabees, Judas Maccabaeus
“made atonement for the dead that they might be freed from their sins”. 6 It was
considered a “holy and wholesome thought to pray for the dead, that they may be loosed
from sins”. 7 There are also instances in the Bible which may be read to mean that there
is some sort of forgiveness after death. 8 For instance, in the New Testament, Jesus said:

2

Jeffery Schnapp, ‘Introduction to Purgatorio’ in Rachel Jacoff (ed), The Cambridge Companion to
Dante (Cambridge University Press, 2003) 192.
3
Ibid 193.
4
Joseph Gallagher, A Modern Reader's Guide to Dante's the Divine Comedy (Liguori/Triumph, 1999) 69.
5
In some writing ‘Christian’ is used to denote ‘Catholic’. To be clear, the understanding that this thesis
takes is that Purgatory is of Catholic and some Eastern Orthodox religions. There are similar areas of
‘purging’ also found in Islam and Judaism. However, it is important to point out that Purgatory is not
accepted by all Christian denominations and is specifically formed from a Catholic and Orthodox reading
of religious texts. It is a Deuterocanonical text; canonical to the Catholic religion but not present in the
Hebrew Bible. That said, as Gallagher notes, Purgatory was an important text and concept for “early
Christians”; an important differentiation. Gallagher notes that “the book of Maccabees … contains the
first known use of the word “Judaism” and … the early Christians revered as biblical but Jewish and
Protestant tradition does not”. See Joseph Gallagher, above n 4, 69.
6
2 Maccabees, 12:43. The second book of Maccabees is a Deuterocanonical book and is considered
canonical by Catholic and Eastern Orthodox religions. In other words, they can be considered
authoritative scriptures by particular religious communities.
7
Ibid 12:46.
8
Again, this would be a Catholic or Orthodox reading of the text.

Page | 181

“And anyone who says a word against the Son of man will be forgiven; but no one who
speaks against the Holy Spirit will be forgiven either in this world or in the next”. 9
While this passage may be interpreted to mean that there are some sins which are
beyond salvation, Gallagher says that it instead suggests that “forgiveness of some sort
was possible in the afterworld”. 10
While Heaven and Hell were well-established realms in religious tradition; “instantly
recognizable to prince and pauper alike” 11, Purgatory was a later creation; “often little
more than a theologians abstraction”. 12 However, after Dante’s Commedia, Purgatory
“bears a universally recognised structure”. It was Dante who first truly detailed the
afterlife in Purgatorio. As Schnapp notes; “Purgatory is Dante’s most original
creation”. 13
According to Dante’s Divine Comedy, Purgatory is a lone mountain-island with desert
shores located in the vast and fierce ocean of the Southern Hemisphere. These are the
same waters which Ulysses recalls in Inferno; his final voyage in which he sails past the
Pillars of Hercules and into the ‘forbidden sea’ before a whirlpool sprang forth and sank
his vessel. 14 Perhaps the mountain is a result of Satan’s fall from Heaven; a place where
both the land and the bowels of the Earth both recoiled from the fallen angel’s
presence. 15 As such, the lowest regions of Hell became the furthest point from Heaven
and conversely, the top of the mountain became the furthest point away from Satan. The
function of Purgatory is to provide souls with a ‘merciful chance’ to cleanse their souls

9

Matthew, 12:32
Joseph Gallagher, above n 4.
11
Jeffery Schnapp, above n 2.
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Ibid 193.
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Ibid 192.
14
Dante Alighieri, (Henry Wadsworth Longfellow trans, Routledge, 19--?) Canto XXVI.
15
Ibid, Canto XXXIV, lines 121-126. “Upon this side he fell down out of heaven;/And all the land, that
whilom here emerged,/For fear of him made of the sea a veil,/And came to our hemisphere; and
peradventure/ To flee from him, what on this side appears/Left the place vacant here, and back recoiled.”
10
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of sins which have not been atoned for. It also removes the temporal nature of sinful
acts; the potentiality to commit future sins. In Inferno Dante and Virgil are ferried
across the Acheron by the ‘demon’, Charon. In Purgatorio, souls arrive escorted by an
angel. In each instance of Purgatory, the soul has died in God’s forgiven grace, but still
needs to be made ready for an afterlife in Heaven. The word ‘purgatory’ derives from
the Latin words purus and agere: “to make pure”. In Purgatory, the soul is purified in
order to be ready for Heaven and the presence of God. At the base of Mount Purgatory,
lie the two terraces of Ante-Purgatory (or Pre-purgatory). Here sinners are made to wait
to begin their purgation either because they have been excommunicated by the Church,
were lazy about their spiritual health, died without enough time to repent for their sins
or receiving last rites, or “were so busy ruling earthly kingdoms that they neglected the
kingdom of God that was within them”. 16
Depending on how they lived their lives, each person given a chance in Purgatory has
been allowed through its gate. It seems that anyone can enter into Hell. Whereas Hell’s
gate was open to Dante, Purgatory is a fortified space. Its gate is narrow, barred by lock
and guarded by an angel. When Dante arrives at the top of Prepurgatory the angel takes
his sword and marks Dante’s forehead with seven ‘P’s, standing for peccatum; the Latin
word for ‘sin’. At this point, the angel tells Dante: “Take Head that thou wash these
wounds, when thou shalt be within”. 17 Before leaving each level of Purgatory a ‘P’ is
‘washed’ away from Dante’s brow. (However, even after purgation is complete, the ‘P’
is only removed once it is wiped away by the sweep of an angel’s wings. In other
words, the purgation has to be approved by “businesslike angels” 18.) Further up the
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Joseph Gallagher, above n 4.
Dante Alighieri, above n 14, Canto IX, Lines 113-114.
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Gallagher says the angels in Purgatory are “friendly but businesslike”; they have a job to do. See
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mountain, in Purgatory ‘proper’, are seven circling ‘cornices’ or ‘terraces’. Each of
these terraces relates to a cardinal sin; otherwise known as the seven deadly sins or as
Sayers writes, the “seven roots of sinfulness”. 19 These include the proud, the envious,
the wrathful, the slothful, the covetous, the gluttonous, and the lustful. The classification
of the sins in Purgatory is based more on the motives to commit sin, rather than the
sinful action itself. 20 As Gallagher states: “Whereas in Hell the focus of punishment is
the fruits of sin (evil acts), in Purgatory the focus is the inborn roots of sin (evil
tendencies)”. 21 At the apex of Mont Purgatory lies Earthly Paradise; Eden. For those
souls sentenced to a length of time in Purgatory, Paradise can only be accessed once
purgation is complete.
In one sense Purgatory is said to be ‘merciful’. In another, it is ‘merciless’. Put another
way, the mercy shown in Purgatory is a harsh one. Souls must suffer in order to obtain
the spiritual growth necessary to proceed onwards; to be ‘reborn’ as a ‘perfect’ soul.
They are punished in order to be purged not of their sins, but of their inborn tendency
towards sinful acts. Limentani notes that Purgatory is
a realm where the inmates, although undergoing a process of purification,
still suffer punishments, similar to those of the damned; the sun-bathed
mountain, soaring above the waters of the sea into the purest air, could
hardly be more different from the gloom of Hell! 22
For instance, at the varying terraces of Mount Purgatory, the proud must walk around
bearing the weight of huge stones upon their backs, the envious have their eyes sewn
shut, the slothful are made to engage in ceaseless activity, the lustful must walk through
a wall of flames and the gluttonous are staved in the presence of an apple tree which lies
19

Dorothy Sayers, Purgatory (Penguin, 1955) 65-67.
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just out of reach; “hungering at all times so far as is just”. 23 However, despite these
tortures which the souls must endure, the residents of Purgatory are eager to continue on
with their punishments. This is because each soul knows that where Hell lasts forever,
Purgatory is temporary; a means to an end. As Limentani writes:
Dante’s Hell is not ‘outside time’ altogether. Nevertheless it will go on
for ever; the state of damnation is endless; the damned cannot look
forward to an end of their suffering. But it is precisely this which souls in
Purgatory do look forward to; being already pardoned, they know that
they will suffer only for a definite, limited period. 24
Put another way, Purgatory is a place of temporary punishment; a place where souls
must endure certain punishments in order to move on to another; more permanent life.
This permanent life is a ‘perfect’ life to be shared with others who ‘belong’ there. For
refugees seeking a better life free from persecution, Australia must seem much like a
Purgatory; a place where they are tested and forced to endure certain trials designed for
them to earn a place in society. It seems fitting that Australia, like Dante’s vision of
Purgatory, is also an island in the southern ocean. In fact, Australia stems from the Latin
australis, which means ‘southern’. The idea of Terra Australis Incognita or an
“unknown land of the South” dates back to Roman times and was commonplace in
medieval geography. Following European arrival, the island became referred to as Terra
Australis; or Southern Land. Australia also has a similar system of rules which are
found in Dante’s Purgatory. As will be shown below, Australian law demands that a
person must prove themselves in order to move on; to pass certain tests and be accepted
inside its borders where one can receive the benefits afforded to the rest of its citizenry.
Many of these tests are conducted, not because the person is thought to be ‘evil’ or

23
24
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‘sinful’, but to ensure that they will not ‘sin’ in the future or be an encumbrance on
Australian society. The important point to consider is that, refugees should be allowed
to enter into Australian society without first being made to endure certain retributions.
For some, the grant of protection in Australia is a ‘tough climb’ up a mountain of
purgation; of temporary punishments to remove the ‘potentiality’ to ‘sin’. The
Australian government has created several tests and screening methods to determine if a
person should be allowed entry into the country and to determine if that person falls
under its “protection obligations”. 25 The following sections of this chapter discuss the
Australian Purgatory-style program which offers protection to refugees and asylum
seekers. It is shown that refugees are compelled to either ‘purge’ themselves of the
possibility of committing future ‘sins’ or tested in order to prepare themselves for a life
in ‘Australian Paradise’. Just as in Dante’s Purgatorio, seven ‘purges’ have been
selected for that refugees must endure in order to be granted protection and accepted
into Australia society. These are not necessarily associated with any ‘sins’ that the
refugee has committed in the past (although this comes into question), but instead, relate
to the Government’s view that a migrant must prove that they will not commit any
‘sins’ in the future, not be a burden on society and have characteristics which reflect a
character which typifies a sense of “Australianness”. Namely, the ‘Seven Australian
purges’ discussed include the 1) Australian Values Statement, 2) the health requirement,
3) DNA testing, 4) Controversial Applicant concerns, 5) the character and penal
clearance requirement, 6) the security test and if the applicant wants to be granted
permanent protection and acceptance into society – be become ‘one of their own’, 7) the
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Australia fixes refugee protection within a framework of ‘obligation’ rather than a sense of duty. See
DIAC, ‘IMAs seeking protection in Australia – English – April 2012. Seeking protection in Australia.
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citizenship test. Most of the information regarding these topics of discussion comes
from the Department of Immigration and Citizenship (hereafter DIAC) website. Before
exploring each of these purges, the discussion below first addresses that which has been
termed Australia’s ‘Prepurgatory’ tier to its ‘humanitarian program’ – mandatory
detention, which is a space in some ways, much like limbo; a place where people must
wait to begin their ‘purgation’.

7.1 Prepurgatory and ‘Preprotection’: Mandatory Detention

As Schnapp notes of Dante’s Purgatory, “[t]o reach the mountain’s shores is an arduous
task. To conquer its summit is more arduous still”. 26 Many refugees who have not found
protection in Australia’s neighbouring countries due to their restrictive policies and lack
of refugee legislation attempt to seek protection in Australia. Unlike Australia, these
countries are not signatory to the United Nations Convention and Protocol Relating to
the Status of Refugees. In some cases people suffer for years in terrible conditions in
countries which neighbour Australia before they can secure passage to Australia by
boat. This was discussed in Chapters Four and Five of this thesis. However, reaching
areas in Australia where refugees can engage their rights to “seek and enjoy” protection
is an arduous task in itself. In September 2001 the Australian Government excised
certain places from its “migration zone” by amending the Migration Act 1958 (hereafter
the Act) under the Migration Amendment (Excision from Migration Zone) Act 2001
(hereafter the excision legislation). 27 DIAC states that the amendments were made “to
strengthen Australia’s territorial integrity, reduce instances of persons entering Australia
illegally by means of hazardous sea or air voyages and deter the activities of people
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smugglers”. 28 Amendments made to the Migration Act state that people who enter
Australian territory at these excised places are ‘barred’ from making a valid visa
application. These people are recognized as an “offshore entry person” or an “unlawful
non-citizen”, which includes people who are seeking asylum. As such, the changes
made to the Migration Act make it next to impossible to reach mainland Australia and
its ‘normal’ protection system. Further, it is Australian law that all “unlawful noncitizens” must be detained until granted a visa. 29 It is up to the Minister to “lift the bar”
in order to allow refugees at excised places to “validly apply” for a protection visa. 30
However, even after these people are determined to be “engaging Australia’s protection
obligations” they must wait before they are allowed to ‘enjoy’ this protection.
Depending on the subsection of Section 189 of the Migration Act, a person must (or
may) be detained. The conditions for detention are as follows:

1. If an officer knows or reasonably suspects that a person in the
migration zone (other than an excised offshore place) is an unlawful
non-citizen, the officer must detain the person.
2. If an officer reasonably suspects that a person in Australia but outside
the migration zone:
(a) is seeking to enter the migration zone (other than an excised
offshore place); and
(b) would, if in the migration zone, be an unlawful non-citizen;
the officer must detain the person.
3. If an officer knows or reasonably suspects that a person in an excised
offshore place is an unlawful non-citizen, the officer may detain the
person.
4. If an officer reasonably suspects that a person in Australia but outside
the migration zone:
28
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a.

is seeking to enter an excised offshore place; and

b. would, if in the migration zone, be an unlawful non-citizen;
the officer may detain the person. 31
The refugee’s application process demands that they prove themselves worthy of
Australia’s ‘protection obligations’. Until such time when this is accepted, refugees
remain in mandatory detention. In some cases, a selected few may spend their waiting
period in community detention. In Dante’s Purgatorio, the excommunicate and the late
repentant wait on shores of Mount Purgatory in ‘Ante-Purgatory’ before they begin
their climb. The excommunicate must spend a period thirty times as long as their period
of contumacy in this ‘Pre-Purgatory’. The late repentant must endure to wait outside
Purgatory for an amount of time equal to their lives on Earth. However, Dante is asked
by some of the souls to send messages to their loved ones that they must pray for them,
as this will reduce the time they must wait. 32 Refugees in Australia are also required to
wait ‘outside’ in detention centres off the mainland. Yet the wait is of an indeterminate
length of time. Dante is a person who is divinely ‘allowed’ to enter the afterlife. If it
was not for this divine intervention, he would not be allowed to enter; it would remain –
just as it is for every other living being – a closed world. Detention centres in Australia
are also ‘closed’. Only certain people may enter detention centres and only a certain
level of access may be had – and this is only at the allowance and discretion of the
sovereign State. Without this allowance, refugees would not have contact with others
outside of DIAC officials who could offer assistance. They would not be able to send
messages to others to ‘pray’ for them; to help them reduce the time they must spend in
detention.

31
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According to the New Directions in Detention policy, the Government has seven key
immigration values. These values are as follows:

1. Mandatory detention is an essential component of strong border
control.
2. To support the integrity of Australia’s immigration program, three
groups will be subject to mandatory detention:
a. all unauthorised arrivals, for management of health, identity
and security risks to the community
b. unlawful non-citizens who present unacceptable risks to the
community and
c. unlawful non-citizens who have repeatedly refused to comply
with their visa conditions.
3. Children, including juvenile foreign fishers and, where possible, their
families, will not be detained in an immigration detention centre
(IDC).
4. Detention that is indefinite or otherwise arbitrary is not acceptable
and the length and conditions of detention, including the
appropriateness of both the accommodation and the services
provided, would be subject to regular review.
5. Detention in immigration detention centres is only to be used as a last
resort and for the shortest practicable time.
6. People in detention will be treated fairly and reasonably within the
law.
7. Conditions of detention will ensure the inherent dignity of the human
person. 33
However, these values are commonly not respected by the Government. Detention in
immigration detention centres is not a last resort. In fact, as the name itself implies, it is
a first resort. It is mandatory for people who come to Australia by boat. Children have
33
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been housed in detention facilities. Even after they have been determined to be ‘genuine’
refugees, people have remained in indefinite detention due to failed ‘security’ tests.
These security tests are not able to be reviewed. People have been mistreated,
improperly medicated and not shown human dignity while held in detention facilities. 34

Restrictive amendments to the Migration Act ensure that most of the time a refugee
spends in Australian Purgatory will be in mandatory detention. Despite calls from
Amnesty International 35 and the Refugee Council of Australia 36 and challenges in the
High Court 37 to limit the number of days a refugee spends in mandatory detention and
has their application processed, detention remains indefinite. In the past, detention has
taken place off-shore on small island nations such as Nauru, on remote Australian
locations such as Curtin Immigration Detention Centre and the Northern Immigration
Detention Centre outside Darwin and on Australian Territory islands such as Christmas
Island. In each of these spaces, refugees are held in Purgatory-style detention, while they
are ‘purged’ of any conditions which do not ‘fit in’ with Australian society. They are
held in these conditions for as long as the process takes; in many cases, for years.

7.2 The Seven Australian Purges
In Dante’s Purgatory residents are not purged for any sins that they had committed.
Instead they endure punishments to cleanse their souls of their ‘inborn’ tendency
towards sin. The seven purges which have been identified for this study work similarly.
34
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It is not suggested that refugees do not have certain ‘values’ or that they are ‘unhealthy’,
or that they are ‘criminals’. However, the Australian Government demands that a person
proves that they are not likely to bring unwanted aspects into Australian society. The
important point here is that these tests are conducted even after a person has been given
official refugee status. In other words, Australia’s ‘purges’ provide extra conditions
under which the refugee definition may be restricted, which is wider in circumstance
than permitted by international law.
7.2.1 Australian Values Statement
The upsurge in discussion of a ‘shared Australian value’ began with the Howard
Government. In his Australia Day Address Howard mentioned the word ‘value’ twelve
times; stating “all Australians have a civic responsibility to support the basic structures
and values of Australian society”. 38 According to Howard “the truth is that people come
to this country because they want to be Australians. The irony is that no institution or
code lays down a test of Australianness. Such is the nature of our free society.” 39 (It is
interesting to note that the speech was used to call for “tolerance” and “respect” after
the Cronulla Riots which happened in the month prior.40) However, since John
Howard’s speech, there has been a decidedly firm push by successive Governments to
define this sense of “Australianness”; and if fact, develop a test to determine if a person
has a certain level of “Australianness” in order to become an Australian citizen
themselves. 41 Since 15 October 2007 all applicants for certain types of visas, including
those applying for humanitarian visas, aged 18 years and over have been required to
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sign an Australian Values Statement. 42 There are two categories of Australian Values
Statements; one for provisional and permanent visas and one for temporary visas. There
are only a small number of visas which do not require the Australian Values Statement
such as Visitor visas, Resident Return Visas and New Zealand citizens on a special
category visa. The DIAC says that “[t]he statement requires applicants to confirm that
they will respect the Australian way of life and obey the laws of Australia before being
granted a visa.” 43 According to the DIAC:
Australian values include respect for the equal worth, dignity and
freedom of the individual, freedom of speech, freedom of religion and
secular government, freedom of association, support for parliamentary
democracy and the rule of law, equality under the law, equality of men
and women, equality of opportunity and peacefulness. They also include
a spirit of egalitarianism that embraces fair play, mutual respect,
tolerance, compassion for those in need and pursuit of the public good. 44
Before signing the statement, all applicants of provisional, permanent and a selected
number of temporary visas must have read, or have explained to them, information on
values which are provided by the Australian Government through the Life in Australia
book. The DIAC states that the book is “designed to help visa applicants understand
Australian values before they sign the values statement on their visa application”. 45
People who are outside Australia and applying for a Humanitarian visa (Offshore
Resettlement) are also required to sign the values statement at their interview. However,
they are not expected to have read Life in Australia, but it is explained at their interview.
Although the DIAC states that these values are “not unique to Australia, it is suggested
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that they have “broad community agreement and underpin Australian society and
culture”. 46 In addition, the DIAC suggests that “t]hese values may be expressed in
different ways by different people while still maintaining the same meaning”. 47

However, according to Julian Burnside QC, the suggestion that there is a set of
Australian values raises several points of irony. Firstly, he points out that the Australian
Government “has done more than most to betray them”. 48 Secondly, he adds that any
“attempt to identify a set of values of any nation is ultimately an exercise in futility”. 49
In addition, Burnside suggests that the pursuit of Australian values is based more on “a
matter of convenience and opportunism than of conviction”. 50 He states that even though
we might find it difficult to point towards a “coherent set of national values”, the idea of
a ‘fair go’ is widely shared in Australia, or at least was, and it is often repeated. 51
However, he points out several instances in which the Government has not perpetuated
this ‘value’. In regards to the ‘fair go’ principle, Burnside says that

Australia's treatment of refugees is a dismal example of the way we have
seen basic values sacrificed on the altar of self-interest. If a person comes
to Australia without prior permission, they have not committed an
offence, but we lock them up indefinitely in prisons in the desert. We
lock them up regardless of age, sex or state of health. Courts are
powerless to order their release. If they cannot be removed from
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Australia, we can jail them for life, even though they have committed no
offence. 52

Burnside concludes that the motive for detention is clear: “we jail innocent people as a
‘deterrent’”. 53 He also says that visas such as the Removal Pending Visa do not illustrate
the value of a ‘fair go’. 54 More recently, the “freeze” of protection applications made by
refugees from certain countries – specifically Afghans and Sri Lankans – does not
represent the shared values of the nation; specifically “equality under the law”, “equality
of opportunity”, “fair play”, “mutual respect”, or “compassion for those in need”. 55

The purpose of the Australian Values Statement is to ensure that applicants “respect the
Australian way of life and obey the laws of Australia before being granted a visa”. 56
However, the Government continues to be a multiple offender when it comes to
breaches of its own supposed values. In many cases, the Australian Government
demands certain requirements of refugees and migrants to accept these values as their
own, but time and time again, it breaches these values for opportunism and national
agenda. This agenda is 1) to deter people from seeking asylum in Australia by boat and
2) to have a concrete structure in place, in the form of mandatory detention, to deal with
those people who do reach Australian shores. The Australian Values Statement’s
objective to ensure that people “obey the laws of Australia before being granted a visa”
effectively suggests that people who come by boat are in breach of Australian laws and
therefore, should not be granted a visa.
7.2.1 The Health Requirement
52

Ibid.
Ibid.
54
Ibid.
55
DIAC, above n 44.
56
DIAC. above n 45.
53

Page | 195

The DIAC states that “Australia enjoys some of the best health standards in the
world”. 57 As such all applicants, including partners and dependants, for permanent visas
in Australia must pass a health test. According to the DIAC, the health test is designed
to serve three main purposes; to 1) “protect the Australian community from public
health and safety risks, in particular active tuberculosis”, 2) “contain public expenditure
on health and community services, including social security benefits, allowances and
pensions” and 3) to “safeguard the access of Australian citizens and permanent residents
to health care and community services in short supply”. 58
In order to satisfy the health requirement the applicant must be free from disease or
condition that is 1) “considered to be a threat to public health or a danger to the
Australian community”, 2) “likely to result in significant health care and community
service costs to the Australian community” and 3) “likely to require health care and
community services that would prejudice the access of Australian citizens and
permanent residents to those services in short supply”. 59 “Prejudice to access” refers to
instances where the needs of applicants would “limit” Australian citizen or permanent
resident’s access to health care and community services. 60 The DIAC states that “[t]he
main factor to be taken into account is the cost of the condition to the Australian
community of health care and community services”. 61
Waivers are available in humanitarian cases, but are only taken into account if the
applicant can “potentially” cover the costs of treatment or if “compassionate and
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compelling” circumstances persist. 62 However, if the Medical Officer of the
Commonwealth (MOC) assesses that the applicant represents a risk to Australian health
or safety, a waiver cannot be allowed. In such cases where an applicant fails the health
requirement and is not granted a waiver, under the Migrations Regulations, their
application must be refused. 63 In addition, “[e]ven if the applicant's partner and
dependants are not included in the visa application, they must still be assessed against
the health requirement.64 This is whether the dependants are migrating to Australia or
not. 65 In this way, if any member of the applicant’s family fails the health requirement,
the applicant may not pass the health requirement or be granted a visa. All applicants
for permanent visas are given x-rays and medical examinations. Age, medical history,
intended length of stay and “other relevant considerations” are taken into account by the
MOC when making a decision. 66 Ultimately, the “cost of the condition to the Australian
community of health care and community services” is the “main factor” by which
decisions are made. 67 According to the DIAC, the most common diseases which fail the
health requirement for a permanent visa are Human Immunodeficiency Virus (HIV)
infection, intellectual impairment, cancer, renal disease or failure. These conditions are
cited as a burden on the Australian community resulting from the “possible use of
health and community services”. 68 If the MOC determines that a person fails the health
requirement on the grounds of significant cost, they are refused a visa unless a health
waiver is made available. 69 For some medical conditions, refugees may be allowed out
of this Purgatory, but are asked to give an undertaking that they will report to the Health
62
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Undertaking Service for follow-up monitoring. 70 This is another example of how, even
upon being granted refugee status and being released from detention, measures are
taken to ensure that refugees are made to ‘prove’ themselves fit to remain in Australian
society.
According to the DIAC, the health requirement is “[i]n line with Australia's global nondiscriminatory immigration policy” as it “applies equally to all applicants from all
countries”. 71 However, the health requirement is discriminatory as it singles out people
with a disability or those who are in need of specific types of health care. In fact as
Australian Lawyers for Human Rights (hereafter ALHR) point out:
The Health Requirement is by its nature discriminatory, and such
discrimination is explicitly legalised by s52 of the Disability
Discrimination Act 1992 (Cth) (the DDA) which states that the DDA
does not render unlawful any discriminatory provisions in the Migration
Act, any regulation under that act or ‘anything done by a person in
relation to the administration of that Act or those regulations’. 72
Those individuals who are ‘legally’ discriminated against may not receive a visa and
relevant care if it restricts access of any other Australian resident. ALHR has called for
the current health requirement to be abolished and seriously reformed in a way that it
brings the health requirement in line with the obligations of non-discrimination that are
exemplified in the Convention on the Rights of Persons with Disability. 73 At the
moment, the Migration Act is exempted from the Disability Discrimination Act 1992.
ALHR have also proposed that Australia lift its reservation to the Convention on the
Rights of Persons with Disabilities regarding the Health Requirement and ratify the
70
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Optional Protocol to that Convention. 74 However, it remains that refugees who have
‘official’ status may be denied access to visas which guarantee protection and necessary
health care. Although this policy is said to be made in the public’s best interest it
discriminates between ‘healthy’ and ‘unhealthy’ refugees. It remains that some of those
people who are found to be ‘genuine’ refugees may be refused a humanitarian visa if
they fail the health test. This means that protection does not fully extend to people the
Government find to be sick, disabled, diseased or unhealthy.
7.2.3 DNA Testing
Although the use of Deoxyribonucleic acid (DNA) testing by the DIAC is not
mandatory, the DIAC states that it is “useful” and “endorses DNA testing as one means
of providing evidence of a claimed biological family relationship”. 75 The information
collected is used to confirm or deny a claimed relationship. DIAC says that it may
“suggest that applicants undertake DNA testing as a means to prove a claimed
biological relationship when available evidence of a claimed relationship is not
satisfactory”. 76 Applicants are offered counselling before deciding on whether or not to
undertake DNA testing. Counselling is also available if unexpected biological links are
found; i.e. if a test rules out the parentage of an individual. 77 However, all counselling
services must be paid for by the applicant.
DNA testing used to determine the legitimacy of relationships also creates a financial
burden for refugees. According to the Refugee Council of Australia, the “testing
requirement can either send them [refugees] heavily into debt or cause severe guilt
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when the test is not done because of lack of funds.” 78 In addition, in instances which
DNA testing is conducted, “it is common for the process to be exceptionally drawn out,
with family reunification being delayed for many years”. 79

The DIAC pays the full costs of DNA testing for refugee visa applicants. However,
Special Humanitarian Program applicants must pay the full costs of the test. 80 The use
and approval of DNA testing suggests a few important points. Firstly, the support of
DNA testing seems to presume that genetic relation is the only means by which a person
can prove his or her family ties. More than that, it also suggests that the only family ties
that are recognized are biological. In some instances people may adopt children who
have lost their families in any number of circumstances. People who find themselves in
these situations may form bonds with “significant others”. 81 Not all of this adoption or
‘fostering’ of children is documented. In addition, not all countries may provide
adoption paperwork necessary to satisfy the DIAC. In one case an Ethiopian man
applied for two of his daughters to come to Australia. One of the girls was found to be
his biological daughter while the other was not. As a result, he was given the option to
only bring one of the children to Australia. 82 In another example, the Department of
Immigration was sceptical of a Chinese couple’s claim that a child they wished to
sponsor was theirs. After a lengthy process of applications and a DNA test the child was
identified as being the offspring of both parents and they were finally reunited after a
five year separation. 83 The Refugee Council of Australia concludes that such “narrow
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notion[s] of what constitutes a family member does not necessarily meet a refugee's
deep psychological need for family reunification”. 84
The DNA test, although not mandatory, is another means in which the Australian
Government keeps a person in Purgatory. It is ‘recommended’ by DIAC for some
refugees so that they may prove their identity or the identity of their loved ones. For
refugees who are not able to ‘prove’ family ties, situations are created in which they
may be not allowed into Australian society.
7.2.4 Controversial Applicant Concerns

According to DIAC, there are certain people who are of concern to Australia because
they may 1) “vilify or incite discord in the Australian community or a segment of that
community”, 2) “represent a danger to the Australian community or a segment of that
community”, or 3) “be contrary to Australia's foreign policy interests”. 85 Specifically,
according to DIAC, people of concern are people who “may meet the following
criteria” 86:
•

the holding of extremist views such as belief in the use of violence
as a “legitimate” means of political expression;

•

likelihood of the Australian community or part of the Australian
community being vilified or defamed;

•

having a record of causing law and order problems, e.g. when
addressing public rallies;

•

acting in a way likely to be insensitive in a multicultural society,
e.g. advocating within particular ethnic groups the adoption of
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political, social or religious values well outside those acceptable
to Australian society;
•

being active in political movements directed towards the nonpeaceful overthrow of their own or other governments;

•

having planned, participated in, or been active in promoting
politically-motivated violence or criminal violence and/or being
likely to propagate or encourage such action in Australia;

•

being liable to provoke an incident in Australia because of the
conjunction of their activities and proposed timing of their visit,
and the activities and timing of a visit by another person who may
hold opposing views;

•

being a war criminal, or a person suspected or accused of war
crimes or any association with a person or group involved in war
crimes;

•

being known to be, or suspected of being, involved in organised
crime;

•

posing some threat or harm to the Australian community or part of
it;

•

likelihood of the person’s presence in Australia being contrary to
Australia's foreign policy interests;

•

claiming to represent a foreign State or government which is not
recognised by Australia; or

•

any other credible material which may be relevant to Public
Interest Criteria 4001 or 4003 of the Regulations. 87

The Minister for Immigration and Citizenship or the Minister for Foreign Affairs
personally considers applications from people who fall within these categories.
Satisfaction that a person meets Public Interest Criterion 4001 is determined by the
Minister for Immigration or a delegate of the Minister. Determination that a person
meets Public Interest Criterion 4003 is the responsibility of the Minister for Foreign
87
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Affairs. 88 Public Interest Criteria 4001 specifically relates to satisfaction of the Minister
that a person passes the character requirement. In order to pass the Public Interest
Criteria 4001 a person must “satisfy the Minister” by a number of means. A person
must first pass the character test. 89 However, the Minister may also decide to pass a
person on Public Interest Criteria 4001 “after appropriate inquiries” which indicate that
the person would not fail to satisfy the Minister. 90 The Minister may also decide to grant
a visa “despite reasonably suspecting that the person does not pass the character test” or
similarly, “despite not being satisfied that the person passes the character test”. 91 In
other words, it is a matter for the Immigration Minister to decide whether or not to pass
a person on Public Interest Criteria 4001.

Similarly, it is up to the Foreign Minister or a person authorised by the Foreign Minister
to pass a person on Public Interest Criteria 4003. In order to pass these criteria, the
Minister must be satisfied that “a person whose presence in Australia is, or would be,
contrary to Australia's foreign policy interests” or “may be directly or indirectly
associated with the proliferation of weapons of mass destruction”. 92
The appropriate Minister may refuse or cancel a visa if a person does not meet these
requirements to enter Australia. However, what is considered as ‘controversial’ is a
matter of time, place and circumstance. As one writer has noted, “The continuum of
human rights does not cover a particular timeframe or location, and we cannot choose to
apply it selectively to suit us. We also cannot condemn human rights violations in only
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one segment of the history of a nation”. 93 For instance, the Mojahedin Khalgh
Organization (MEK) is an opposition group targeted by the current Iranian regime and
since 1997, has been included in the United States government's list of terrorist
organizations. 94 As such, people once affiliated with ‘terrorist’ groups are considered
controversial and not allowed to apply for refugee status; “branded by a past link they
no longer support”.95 The UN High Commission may approve a person’s asylum
application and declare that they satisfy all conditions under the Geneva Convention
relating to the Status of Refugees, but host countries may not accept them due to their
previous affiliation with organisations such as the MEK. 96 Of particular interest is
DIAC’s concern for “any other credible material which may be relevant to Public
Interest Criteria.” 97 This criterion is unclear and widely opens a door to situations in
which people may be refused visas for any number of reasons.
Another interesting point is that some of the areas of ‘concern’ listed by DIAC deal
more with a ‘future response’ rather than anything that the person may have done in the
past. For example, “being liable to provoke an incident” or the “likelihood of the
person’s presence in Australia”. 98 In other words, the criteria relate to the ‘likelihood’
that a person’s presence will have a negative impact on the Australian community.
Susan Harris Rimmer notes that:
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There are some criteria on this list which resonate with Australia's
obligations under international law, such as a State's right to exclude from
refugee protection a person who would otherwise fit the refugee
definition but has committed a war crime or a serious non-political crime.
But there are some criteria which are of distinct concern. People who
address public rallies and whip up the crowd are of concern ... I
personally believe we need several thousand more folk of that sort. One
might even suggest that people 'likely to be insensitive in multicultural
societies' could encompass members of the NSW Liberal party
distributing leaflets in the Lindsay electorate during the 2007 election
campaign. A visit by the Dalai Lama or a West Papuan leader might
cause problems for our foreign policy but that is no reflection on their
character. ... The criteria represent Australian values in the sense of
excluding the sort of people we apparently do not want. 99
‘Concerns’ for applicants who the Government have classified as ‘controversial’ creates
situations in which human rights may be violated; namely the right to seek asylum.
Those ‘controversial’ applicants who meet refugee criteria set out in international law
may be refused a visa. Those applicants that manage to reach Australian shores may risk
being held in mandatory detention indefinitely. This detention may take place in
Australian detention (purgatory) or in some cases, they may be sent to another country
other than Australia where they may be subjected to further persecution. In these
instances, people may be kept in limbo, unable to truly ‘purge’ themselves of past ‘sins’,
due to the fact that they are at once, ‘genuine’ refugees, but also considered
‘controversial’.
7.2.5 The Character and Penal Clearance Requirement
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The Department of Immigration and Citizenship has made it compulsory that anyone
who wishes to enter Australia must be assessed against a ‘character requirement’. The
character requirement is written into Australian migration law. 100 The objective of the
Migration Act is to “regulate in the national interest, the coming into and presence in
Australia of non-citizens”. 101 The character test is used to assess if the applicant has an
“acceptable”

102

or “good”

103

character before they are allowed to enter and stay in

Australia. The DIAC is allowed to collect information on what it determines is
‘character’ information under Part 2 of the Migration Act 1958 ‘Control of Arrival and
Presence of Non-Citizens’. 104 This information is also shared with

agencies who are authorised to receive information relating to adoption,
border control, business skills, citizenship, education, health assessment,
health insurance, health services, law enforcement, payment of pensions
and benefits, taxation, superannuation, review of decisions and
registration of migration agents. 105
The information gathered (which must be provided in English) includes questions about
an applicant’s parents (natural, adoptive, or step-parents), brothers and sisters (natural,
adoptive or step-brothers and sisters), their character details and whether they are of
“Arabic descent”.106
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The character test is used to test the “suitability” of an applicant and also to introduce
discretionary powers to refuse or cancel visas. 107 According to the Department of
Immigration and Citizenship a person will fail the character test where they have a
“substantial criminal record”. 108 DIAC defines a person has a substantial criminal
record when they have been
•

sentenced to either death or life imprisonment;

•

sentenced to a term of imprisonment for 12 months or more;

•

sentenced to two or more terms of imprisonment (whether on one
or more occasions), where the total of those terms is two years or
more; or

•

acquitted of an offence on the grounds of either unsoundness of
mind or insanity and, as a result, the person has been detained in a
facility or institution. 109

As such, a person will fail the character test if they have been sentenced to specific
terms in person. This requirement does not take into account the reason why a person
was sentenced to a term of imprisonment. In some cases people are sentenced to
imprisonment for refusing to join military service or for belonging to a particular
political party. 110 In addition, the character requirement can be used to reject people
who are not criminals but may have some level of insanity or “unsoundness of mind”. 111
This is a clear example of added new criteria in which to reject certain types of
individuals from making a claim for protection. People who have been put into prisons
and mental institutions by no faults of their own may be denied entry into Australia. 112
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In addition a person will fail a character test if they commit an offence while in
Australian detention. DIAC says a person will fail the character test if
they have been convicted of any offence that was committed while in
immigration detention, during an escape from immigration detention,
during a period where a person escaped from immigration detention, or
if the person has been convicted of the offence of escaping from
immigration detention.
This extends to people who escape from “harsh and inhospitable” conditions that can be
found in places such as Villawood Detention Centre113 and includes those people who
commit offences during protests because they say they are frustrated and voiceless
while they are in detention. For example, in 2011 detainees set a building alight in
protest at Villawood Detention Centre. They claimed they had been “forced into these
actions because they had no other option”. One detainee said “We were desperate. We
just want attention. We did not hurt anyone. We did not hurt firemen. We did not attack
security. I’m not an animal, I’m human. I’ve been in the detention centre for 20
months.” 114

The character test also covers those who have, or have had, an association with an
individual, group or organisation suspected of having been, or being, involved in
criminal conduct”. 115 This is similar to controversial applicant concerns such as the
MEK discussed above in section 7.2.4. However, the character assessment extends to an
“association” with criminal conduct. Decision makers are required to consider the
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nature of the association, the degree and frequency of association the person had or has
with the individual, group or organisation and the duration of the association. 116

In addition a person’s “past and present criminal” and “general” conduct is called into
question. DIAC takes the person’s “conduct” in hand in order to determine if “the
person is found not to be of good character”. This requirement is vague on at least two
points: what constitutes “general conduct” and what constitutes “good character”. As
such, a person may fail the character test under undeterminable circumstances which are
wider than allowed in the refugee definition.

Another instance that allows for a negative character assessment is the potentiality for a
person to commit crime in Australia in the future. According to DIAC the character test
is used to determine if

there is a significant risk that the person will engage in criminal conduct
in Australia, harass, molest, intimidate or stalk another person in
Australia, vilify a segment of the Australian community, or incite
discord in the Australian community or in a segment of that community,
or represent a danger to the Australian community or a segment of that
community. 117
However, it is unclear as to how this “significant risk” is ascertained. It is difficult to
presume whether or not a person may commit such crimes in the future. Additionally,
the fact that a person may commit such crimes in the future does not warrant that they
be denied a protection visa. In addition, inciting discord or disagreement in the
Australian community is not an illegal – or even unwanted – activity.
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The DIAC states that a person may also be refused a visa if it is decided that a person
poses a direct or indirect risk to Australian national security. 118 A visa will be refused to
a person whose presence in Australia is “contrary to Australia's foreign policy interests,
or is, or would be, contrary to Australia's Autonomous Sanctions Regulations, or may
be directly or indirectly associated with the proliferation of weapons of mass
destruction”. 119

Section 501 of the Migration Act 1958 states: “The Minister may refuse to grant a visa
to a person if the person does not satisfy the Minister that the person passes the
character test”.120 Guidance on interpreting Section 501 is found in Ministerial
Direction No. 41, which commenced on 15 June 2009, and applies to visa cancellations
made by DIAC officers. 121 Discretionary factors which DIAC officers take into account
include

the protection of the Australian community, whether the person began
living in Australia as a minor, the length of time the person has been
living lawfully in Australia, Australia's international law obligation. Other
factors such as the person’s family ties in Australia, the person's age, their
health and level of education will also be taken into consideration. 122
However, Ministerial Direction No. 41 does not apply to decisions made by the Minister
personally – the Minister may refer to the Direction, but is not obliged to follow it. In
other words, it is left up to the Minister to use his or her discretion in interpreting
Section 501. In addition, in those instances where the Minister personally makes the
decision to refuse or cancel a visa, the person has no right of appeal to the
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Administrative Appeals Tribunal (AAT).123 In instances in which refusal or cancellation
of a visa takes place, the Minister issues a certificate in the ‘national interest’ to exclude
the person. 124

Effectively, the Minister may cancel a visa that has been granted to a person if “(a) the
Minister reasonably suspects that the person does not pass the character test; and (b) the
person does not satisfy the Minister that the person passes the character test”. 125 In
addition, the Minister may refuse to grant a visa or cancel a visa that has been granted if
the Minister “reasonably suspects that the person does not pass the character test” and is
“satisfied that the refusal or cancellation is in the national interest”. 126

As shown above, the character and penal clearance test is a vague and broad method by
which DIAC officers may reject or cancel a protection visa. Judgements are made on
suspected “risks” or potentiality to commit future crimes as well as an idea of “good”
character. However, in sum, the primary objective of the character and penal clearance
test is to refuse entry to people who are perceived to be a threat to Australia’s “national
interests”.

The Australian Human Rights Commission (hereafter the AHRC) states that “[w]hile
some people have their visa cancelled because of a serious criminal conviction, they are
entitled – like anyone else in Australia – to have their human rights protected”.127 The
AHRC lists several main concerns regarding the character and penal clearance
requirement and the impact of visa cancellation on long-term permanent residents:
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•

compliance with Australia’s non-refoulement obligations under
international law;

•

the obligation to treat the best interests of the child as a primary
consideration in all actions concerning the child;

•

the right to respect for privacy, family and home life

•

prolonged and indefinite detention;

•

the broad nature of the Minister’s powers under section 501 and
limited review of the Minister’s decisions; and

•

people acquitted of an offence on the grounds of unsoundness of
mind or insanity. 128

According to AHRC the character test breaches international law and humanitarian
principles that have been put in place to protect asylum seekers and refugees. The
amount of people who have had their applications rejected on character grounds has for
the most part been quite minimal. 129 In 2004-2005 only 1% of the 23,365 visa cancelled
were on ‘character’ grounds. 130 However, as Crock and Saul point out, the character test
is also used to make decisions to grant visas, which “establishes very wide, additional
exclusion grounds which are not found in the Refugee Convention”. 131 In other words,
Australia’s domestic law restricts refugee access to protection in broader circumstances
than are set out in and protected under international law.

Due to its lack of clarity and the wide circumstances in which it can be applied, the
character requirement may be used it discriminate against people who fit refugee
criteria. The character requirement demands that an applicant ‘purge’ themselves of any
mental or moral qualities which the Australian Government find unsavoury. A person
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applying for a protection visa may meet the legal refugee criteria but still fail Australia’s
‘moral’ test. 132

The character test is a broad form of Australian Purgatory for asylum seekers and
refugees. Those who are subjected to the character test must ‘purge’ or remove any
doubt as to their “good character” as well as all possibility that they will commit any
future crimes if allowed into Australia. Those who fail the character test are removed
from Purgatory and any hope of Australian ‘Paradise’. Instead, these individuals are
placed back to the uncertain world of limbo.

7.2.6 Security Test

All people applying for a permanent visa in Australia, including refugees seeking a
protection visa, must pass a security test in some manner or another. DIAC states that
Australia’s visa application system is a “risk-based system” in which “[t]he traveller's
risk profile, reason for travel and individual characteristics are taken into account, and
will determine what kind of visa application process is undertaken”. 133 Further, DIAC
suggests that “Australia's visa system provides a screening mechanism for preventing
the entry of people who are identified as posing a security, criminal or health risk, while
facilitating the travel of genuine travellers”. 134 Since 1 December 2005 “security” in
regards for grant of a visa and grounds for visa cancellation has been aligned with the
meaning in section 4 of the Australian Security Intelligence Organisation Act 1979 (the
ASIO Act). 135 As such visa applicants are assessed by the Australian Security
Intelligence Organisation (ASIO) as to whether or not they pose a risk to security,
132
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within the meaning of the ASIO Act. Although ASIO conducts these tests for DIAC, the
organisation does not have any jurisdiction over the DIAC. The Department remains the
sole body responsible for processing applications for visas. Since 4 December 2008
both DIAC and ASIO have been members of the National Intelligence Coordination
Committee (NICC). The purpose of combining these Government departments, along
with several others, is said to ensure that they are “fully and effectively integrated and
accord with Australia's national security priorities”. 136 The impact that this has is that
migration issues become issues for Australia’s ‘spy agency’.

All applicants for protection visas must satisfy Public Interest Criterion 4002 of the
Migration Regulations 1994. This particular section states: [t]he applicant is not
assessed by the Australian Security Intelligence Organisation to be directly or indirectly
a risk to security, within the meaning of section 4 of the Australian Security Intelligence
Organisation Act 1979”. 137 Of particular interest in regards to refugees who come to
Australia by boat is ASIO’s definition of ‘security’ which includes “the protection of
Australia's territorial and border integrity from serious threats”. 138
If a person in detention is not referred to ASIO for security assessment until after they
have been assessed to be a refugee, they may face a prolonged period of detention. This
is because current government policy generally requires that a person remains in
immigration detention until their ASIO security assessment is finalised. However, the
continued detention of people who are awaiting ASIO security assessments is not a
requirement by either the Migration Act or the ASIO Act. Under the Australian
Government’s New Directions in Detention policy, detention of unauthorised arrivals is
136
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for the purpose of conducting “health, identity and security checks”. 139 Once those
checks have been successfully completed, “continued detention while immigration
status is resolved is unwarranted”. 140 However, people who do not meet the security test
remain in detention as they cannot be deported due to the fact that they still fit all the
necessary refugee criteria set out in international law.
In February 2011, DIAC reported that there were 900 people held in immigration
detention who had been assessed as being owed protection obligations who were
awaiting release pending the outcome of ASIO security assessments. 141 The Australian
Human Rights Commission (hereafter the Commission) stated that it is concerned that
currently:
•

there is inadequate information available about the ASIO security assessment
process;

•

people who have received an adverse assessment are not provided with
information about the basis of that assessment;

•

there is no merits review and limited judicial review of security assessments
available to IMAs (Irregular Maritime Arrivals); and

•

there is limited independent oversight of ASIO security assessment processes. 142

Since there is no information made available in regards to the criteria used to conduct
the security test and no chance to review ASIO’s findings, people may be refused for
any number of reasons. This ‘covert’ nature of conducting tests can be found in a
number of cases. For example, Muhammad Faisal and Mohammed Sagar, both Iraqi
refugees, were kept in detention for five years after being deemed by ASIO a “risk to
139
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Australia's national security”. 143 They were detained, but unlike convicted criminals,
were not allowed to know the fact of the case against them. The news reported on the
men as being ‘in limbo’. 144 Eventually, both were released. Faisal was allowed to settle
in Australia while Sagar went on to settle in Sweden. While visiting Australia in 2005,
Scott Parkin, an American peace activist had his visa cancelled, was detained and then
removed from Australia after being deemed by ASIO a threat to national security. 145 He
was kept in solitary confinement in a prison until he was deported. He was then asked to
repay the Government for his detention and his flight home; a sum of A$11,700. Parkin
was also detained without being told any reasons why he posed a ‘security risk’. In
February 2006, Sagar and Faisal brought legal action against the Director-General of
Security, Paul O'Sullivan in the Federal Court of Australia, seeking orders to remove
their adverse security assessments. In that case the judge held that “[t]here is no
prohibition in the Australian Security Intelligence Organisation Act 1979 (Cth) on the
subject of an adverse security assessment having discovery of it”. 146 On 3 November
2006, the ABC reported that Parkin, Sagar and Faisal won “the right to know why ASIO
gave them adverse security assessments”. 147 On 8 November 2007, the court ruled
discovery of ASIO documents. 148 However, ASIO appealed this decision and on 30
September 2009, the Federal Court ruled that ASIO did not need to produce the
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supporting documents which showed the reasons why the men failed their security
tests. 149
The difficulty associated with the security ‘purge’ is its covert nature. People who fail
the security test are not allowed to know the reasons why they failed. Further, the
reasons cannot be reviewed by an independent party. The test conducted by ASIO is a
‘secret’ test. ASIO has not revealed the marking criteria which are used for the security
test. This allows any number of circumstances in which a person may fail the test. Even
in Dante’s Purgatory, the souls knew why they were being detained, and then they could
carry on with specific trials which allowed them to join the society in Paradise. Here in
this Australian example, refugees are kept uncertain about the reasons for their
detention and the steps necessary to be released.
7.2.7 Citizenship Test
When announcing the name change of the Department of Immigration and Multicultural
Affairs (hereafter DIMA) to The Department of Immigration and Citizenship (DIAC),
then Australian Prime Minister John Howard said:

The desired progression is that an immigrant becomes an Australian, as
simple as that. I think the title of the new department expresses the desire
and the aspiration, and that is that people who come to this country, who
immigrate, immigrants, become Australians. That's what the Australian
people want. 150

In other words, Howard suggests that if a person comes to this country, the Australian
Government wants that person to become an Australian; not an ‘outsider’ but instead,
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become ‘one of the group’ with a shared identity as ‘Australian’. Anything else (as is
often heard) would be ‘Un-Australian’. The DIAC states that becoming an Australian
citizen is “the beginning of your formal membership of the Australian community. It is
the step that will enable you to say ‘I am Australian’”. 151 They also state that becoming
an Australian citizen is a “privilege that offers enormous rewards”. 152 This is true.
Australian citizenship is permanent and offers stability which is not found by having
certain visa types which are commonly given to refugees. Citizenship codifies this
stability with rights such as the right to vote, freedom from deportation and the right to
an Australian passport. It was only recently that the Temporary Protection Visa (TPV)
was abolished. However, the Removal Pending Visa (RPV) acts in the same way;
offering only temporary protection and a sense of the ‘unknown’ when it comes to
having to leave the country.

However, the Citizenship Test does not encourage refugees to become citizens.
Amnesty International has stated that the test raises concerns regarding questions that
are “focused on things that aren't necessarily critical to become a citizen”. 153 Questions
on sports and ‘pub etiquette’ are found on the test. In addition, the Federation of Ethnic
Communities' Council of Australia (FECCA) has suggested that the English component
of the test is too difficult for refugees who have spent years in refugee camps. 154 The
Australian Human Rights Commission (HREOC) has stated that
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Applicants from Non-English Speaking Backgrounds (NESB) and with
low literacy levels are disadvantaged by the test in its current form. Such
applicants are not able to enjoy to the same extent as others the benefits
of being an Australian citizen, including employment in the public sector,
protection from deportation or having the ability to travel as an Australian
citizen. 155
HREOC has said that particular groups of people are disadvantaged by the test
based on their language, their national or social origin or their birth. As such they
recommended:
•

that the content and the format of the test should be modified to
diminish its discriminatory impact;

•

that alternative procedures and exemptions from the eligibility
criteria be provided in appropriate cases;

•

that support services be extended to improve the capacity of
applicants from NESB and refugees to pass the test, including
human rights programs and education; and

•

that safeguards be provided for applicants who fail the test.156

In sum, the Citizenship Test is a final barrier for refugees seeking permanent protection.
It is yet another way that they must prove themselves in order to remain in Australia
indefinitely. Becoming an Australian citizen is the final ‘purge’ of ‘Un-Australianess’;
the final demonstration which removes ‘otherness’. It is also, the only way to
permanently ensure protection and to gain all the rights which are afforded to all other
Australian citizenry.
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As shown above, the Australian method of immigration for refugees and asylum seekers
is a purgatory-style system. Applicants are first detained and then forced to ‘purge’
themselves of any element that does not fit into Australian society; the national interest.
Seven different types of purges have been illustrated to demonstrate the existence of
purgatory in Australia. It is not only a method by which people must prove their “good
character”, but they must also show that they do not have any potential character traits
which may pose burden or do not reflect well upon Australian society.
7.3 Australian Eden
The introduction of this chapter outlined what Purgatory is from the perspective of
Dante’s Divine Comedy. It was shown that Dante’s example of Purgatory is similar to
the system in Australia that affects refugees. By performing a series of tests and
demands, the Australian Government restricts aceess to protection for refugees. In
addition, the tests are put in place to ensure that potential refugee entrants are
‘Australian’ enough to enter and be allowed to join others in Australian society. But,
what is the meaning of Purgatory? How does it factor into our everyday existence? To
conclude, there are two quotes that can be considered which further illustrate the
meaning of purgatory as it relates to refugees.
In 1999 Pope John Paul II declared that the term Purgatory “does not indicate a place,
but a condition of existence”. 157 In Purgatory: “Every trace of attachment to evil must
be eliminated, every imperfection of the soul corrected. Purification must be complete,
and indeed this is precisely what is meant by the Church's teaching on purgatory”. 158
This definition applies well to Australia’s treatment of refugees. They are given
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“conditions of existence” which they must endure; to “purify” themselves before they
are granted visas or allowed to permanently stay in Australia.
On the topic of Purgatory, Sayers writes that
[Heaven and Hell] are eternal states – “absolutely elsewhere” as regards
to our familiar time-space continuum. ... Both can be experienced in this
life, if at all, only in moods and moments which, while giving as it were
a foretaste of the quality of beatitude or damnation, are other than, and
discontinuous with, the pattern of daily life. ... Such institutions are not
of this world; and however long or short their actual duration, they are
in their essence timeless. But Purgatory is different. Purgatory is not an
eternal state but a temporal process, continuous with, and of a quality
comparable to, our experiences in this world. 159
In other words, in our lives – each day – we live a type of purgatory – climbing our own
personal mountains; proving one’s worth, defending our rights; sometimes winning and
sometimes losing. In those moments when we ‘win’, we feel a quality we can associate
with Paradise. When we ‘lose’, we feel a quality we can associate with Hell. Australia’s
laws and policies demand extra criteria by which to identify ‘genuine refugees’. They
impose a quality which we can associate with punishment. For refugees, finding a
country that would offer protection would be to find ‘Paradise’. Certainly Australia
projects this sentiment as well; a country which all others would want to live, with
beautiful weather, good fortune and a carefree lifestyle; perhaps, a ‘lucky country’. The
irony of the phrase the “lucky country” is that originally it had a very different meaning.
Donald Horne wrote: “Australia is a lucky country, run by second-rate people who share
its luck.” 160 He later commented that he “had to sit through the most appalling rubbish
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as successive generations misapplied this phrase”. 161 Those people who come to
Australia in order to seek and enjoy protection do not share in this “luck”. However, it
still seems a paradise to those who flee from terrible persecution; risking everything to
find a better life. Eden was man’s place of origin; humankind’s first home. In a sense,
every refugee – man, woman and child – attempts to make their way home; to their
birthright; to their own Eden.
The next chapter concludes this thesis. In the conclusion a discussion on how ‘limbo’ as
shaped our understanding of the refugee world will take place. In addition,
consideration will be made regarding how the discourse associated with seeking
protection can move ‘beyond limbo’ in order to affect changes and encourage new ideas
about those areas which for a long time, we have referred to simply as ‘limbo’.
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Chapter 8
Beyond Limbo
...e quindi uscimmo a riveder le stelle 1

It was mentioned at the beginning of this thesis that limbo is a dynamic area of inquiry
which has received little attention. This thesis has sought to deconstruct the broad area
of limbo. Several different approaches were taken throughout this thesis in order to
further understand what limbo is and specifically, how it relates to asylum seekers and
refugees in Australia. In this thesis the concept of limbo was considered from several
perspectives: physical, epistemological, theological, theatrical, legal, juridico-political,
and metaphorical. In each instance it was shown that the common factor of limbo is that
it is an uncertain space. In addition, it was concluded that this space does not simply
exist; it is a space which is created to keep people separated from others. Due to the
range of topics that this thesis has explored, it is perhaps appropriate to form a final
conclusion of limbo on this basis. That is, to make a conclusion by first addressing each
of the themes explored in the individual chapters of this thesis.
8.1 Conclusions on Limbo
Ideas on limbo intersect between the disciplines of law, religion and literature. It was
mentioned in Chapter One of this thesis that limbo is a paradigm; a way in which people
view the world. As part of this ‘worldview’, limbo is the place which is the most
difficult to define. This is because limbo is the area which cannot be easily placed or
situated within the normal ‘order of things’. Limbo covers that which belongs, but only
by not belonging. Limbo is an uncertain space where people are left feeling hopeless or
1
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helpless; bound to limbo and this identity by a sovereign power. In Christian religion
the sovereign is God and in some traditions like those found in the Catholic religion,
limbo is the space where souls are kept because they do not belong to either afterlife –
Heaven or Hell. They are excluded from the afterlife by the same power which holds
and keeps them. The theological and everyday examples of limbo have similar traits.
They are both set outside that which is considered the normal order of things. Both are
designed to separate ‘others’ from particular modes of being or particular outcomes. It
was said in the introduction that theological limbo is a space set aside for people
destined to a form of non-life. In this way, it is neither good nor bad – it simply, isn’t.
Limbo is a place created for the purpose of holding people outside the realms of Heaven
and Hell. In this example, it has been decided by God as the absolute sovereign power
that those people belong to neither realm. Put another way, the decision has been made
to not make a decision; or to make a decision which provides for an exception to be
made. This decision is that certain people can be excluded; left outside and abandoned
by the very powers which hold them to limbo. Dante’s Divine Comedy offers a rich
literary illustration of limbo as it exists in the afterlife. As such, Dante’s work is
mentioned throughout this thesis to highlight key points. It was concluded that modern
day limbo operates in a similar way to the religious example. The State, as the sovereign
power, creates limbos as spaces where people may be placed in temporary or permanent
states of exclusion. In other words, people in limbo are at once, held by the law and
excluded from the law.
Chapter Two formed a discussion on how the border appears as a limbo area. The
Australian Government presents the border as a place where asylum seekers and
refugees who come by boat are not welcome and will receive limited assistance. In
addition, the Government says that coming to Australia by boat is illegal and dangerous.
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Asylum seekers can come to the border, but they will be sent away; held in detention
centres or processed offshore. Further, asylum seekers are prevented from making a
‘legitimate’ claim for asylum if they come to the country by boat. In sum, asylum
seekers and refugees are discouraged from the border. Yet, it is only at the border of
another country where asylum seekers and refugees can ‘officially’ be recognised. In
other words, refugees can only appear once outside their country of origin and at
another country’s border. Following the work of Sophie Nield, it was concluded that the
Australian Government creates ‘theatricalized’ encounters with asylum seekers and
refugees. This includes potential refugees who remain ‘over there’ in third countries as
well as the people who attempt to come to Australia by boat. As Nield suggests, the
interaction between the border and the appearance of refugees – how that interaction
takes place or how it works – is not simply like theatre but instead, are encounters which
work in the same manner as it does in theatre. The relationship between the ‘stage’
(border) and the ‘player’ and the ‘spectators’ operate in a fashion which is theatrical. It
was concluded that the Australian Government has continually created certain types of
encounters at the border. Through the use of Overseas Information Campaigns and
restrictive laws and policies, the Government attempts to create a border which appears
to be limbo-like. Put another way, it presents the border as unapproachable and a place
of uncertainty. Chapter Two analysed three Australian OICs that created theatricalized
encounters with asylum seekers: the ‘Pay a People Smuggler and You’ll Pay the Price’
campaign, the Sri Lankan ‘Street Drama’ campaign and the DIAC Social Media
Campaign – ‘No To People Smuggling’. Since it is a theatricalized space, the border
creates certain types of ‘characters’; namely, fearful and uncertain asylum seekers and
refugees. In sum, Chapter Two suggested that the Australian border is created in order
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to be a limbus incognitus; a border which is hidden or disguised in order to discourage
or keep certain types of asylum seekers from entering.
Chapter Three concluded that limbo – the space which is created to exclude others – has
increasingly become the method in which the Australian Government deals with
refugees. Limbo has become a “technique of government”. 2 Detention centres and
offshore processing, much like our modern prisons, operate in order that asylum seekers
and refugees are separated from Australian society. People placed in theses spaces are
kept in limbus; at a point that designates a separation between ‘normal’ society and the
abyss beyond. Chapter Three stated that refugees are treated as an exception to the rule.
It was shown that many rules are added, changed or removed when they affect the
Government’s overall objective to keep others out of the country; their ability to decide
on who is allowed to enter and under which circumstances. The Government’s absolute
power allows it to deviate from ‘norms’ in such manners. The decision to deviate from
these norms is the exception. According to Agamben, the camp comes into existence
when the exception becomes the rule. Chapter Three took this notion one step further:
limbo is opened up and made part of the Government’s common practice when an
exception has been made that keeps people in a space of uncertainty – they are uncertain
to the rules and policies which are forced upon them, uncertain to the fate of their
families and themselves and essentially, uncertain as to where they belong.
Chapter Four analysed how and for what purposes the term ‘limbo’ is used in the media.
It was shown that asylum seekers and refugees are held to a limbo narrative. When
reports are made about refugees or when their ‘stories’ are being told, it is often linked
with the concept of limbo. In the media, spaces such as refugee camps and detention
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centres are described as limbos. Conflicts between the various laws and policies which
deal with migration and asylum seeking are considered ‘legal limbos’. Similarly,
conflicts between the Government and the courts on refugee matters are described as
‘legal limbos’. The metaphysical conditions which asylum seekers and refugees are
subjected to are also labelled as limbo; namely, psychological limbos are said to be
brought about by the cruel uncertainty of situations refugees are placed in for extended
periods of time. Chapter Four made the conclusion that the term ‘limbo’ is repeatedly
used in the media to describe situations which are primarily uncertain ones. However, it
was mentioned that less emphasis is placed on how those conflicts between law, policy,
and political agendas actually create those spaces of uncertainty.
Chapter Five then moved the discussion to consider limbo as something that is created
through irreconcilabilities found in law. Specifically, the area of migrant smuggling was
considered. It was concluded that Australian domestic law on migrant smuggling –
colloquially known as ‘people smuggling’ – is irreconcilable with international
interpretations of migrant smuggling as well as the humanitarian principles which relate
to asylum seeking. It was shown that Australian law places people in limbo by denying
them ‘legal’ means to enter the country. In addition, people are placed in limbo as a
result of the broad Australian definition of people smuggling. The Australian definition
removes the profit motive for people smuggling operations and does not take into
account humanitarian or family protection motives for operating as a ‘people smuggler’.
As such, people who operate for humanitarian reasons – or in fact, may be asylum
seekers themselves – are found guilty of people smuggling offences in the Migration
Act. Additionally, the Australian law says that people who come to the country by boat
and without the proper visas must be placed in mandatory detention. It was mentioned
in Chapter Five that detention centres are also physical places of limbo and are
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irreconcilable with international legal principles that have been put in place to protect
the rights of asylum seekers. The case of Mr Ali al Jenabi was analysed to illustrate the
irreconcilability found between humanitarian principle, international law and domestic
laws dealing with people smuggling. This portion of Chapter Five showed that the law
did not take into account Mr Al Jenabi’s motives for operating as a people smuggler. In
addition, once Mr Al Jenabi completed his prison sentence on people smuggling
offences, he was quickly placed in another limbo-situation. Mr Al Jenabi was placed in
mandatory detention in order to have his claim for asylum processed. Mr Al Jenabi’s
legal status; being a people smuggler and an asylum seeker; placed him in a type of
identity limbo – he failed the Government’s character test, but at same time, could not
be sent home as the Government owed him protection obligations. Eventually, Mr Al
Jenabi received a Removal Pending Visa that allowed him to enter Australian society as
a ‘genuine’ refugee. In other words, even though Mr Al Jenabi was found to be a people
smuggler, he was also a refugee. Yet, the Removal Pending Visa is another form of
limbo for refugees like Mr Al Jenabi. They are allowed to join the rest of society
pending removal – in other words, sent home when the Government finds it appropriate
to do so. It was argued that the law (as a practice) is supposed to remove uncertainty;
that is its objective, to make or form a decision on a matter. However, the laws which
are currently in place in Australia create situations that are quite the opposite. These
people remain in limbo and have uncertain identities because of the law.
Chapter Six discussed limbo through the element of play. Following the work of
Huizinga and other, it was mentioned that the way we learn and in fact, culture itself,
stems from play. The chapter proceeded by picking up on the concept of limbo as
‘play’. As such, the game of Limbo was used as a lens through which to consider
alternative ways we can learn about the refugee experience. The game of Limbo is a
Page | 228

Caribbean invention that is said to come from the conditions that slaves endured aboard
the Middle Passage. According to Wilson Harris, the Limbo is an example of “arts of
the imagination” 3 which carries within it an “inner” history. 4 In other words, the dance
recreates the conditions and hardships faced by those people who were forced in the
hulls of slave ships. The bending of the body under the Limbo stick represents these
conditions while the rising on the other end – the successful pass under the bar –
represents a kind of rebirth. Chapter Six argued that like the traditional game of Limbo,
the types of passage and actions that asylum seekers and refugees make while
attempting to find protection also carry an inner history. The overall conclusion was that
the actions of refugees who come to Australia by boat can be described as actions that
are ‘limber’. They must remain flexible in an ever-changing system which requires
them to be so.
Chapter Seven extended the study of limbo to consider the related notion of purgatory.
It was mentioned that purgatory – specifically Dante’s Purgatory in the Divine Comedy
– is an area which has been set aside in the afterlife for people to ‘purge’ themselves of
any potential to commit future sins. For this purge to be complete, souls must endure
trials that remove them of sin so that they may be fit for a life in Paradise. Although
these people are already essentially ‘destined’ for Paradise, they must still pass these
tests in order to advance to the next stage of Mount Purgatory and eventually allowed
into Paradise. It was concluded that Australia has set up a similar system of trials or
tests which are put in place for asylum seekers and refugees. Similar to Dante’s
example, refugees who are recognised as ‘genuine’ refugees and have been given
‘official’ status must still pass several tests in order to be allowed to join Australian
3

Harris Wilson, Fable & Myth in the Caribbean and Guianas / Wilson Harris; with a New Introduction
by Selwyn R. Cudjoe, Rev. and updated ed. (Calaloux Publications, 1995) 18.
4
Ibid 23.
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society – ‘Australian Paradise’. It was concluded that like other instances of limbo, and
from a humanitarian perspective, the Australian purgatory-style system is unnecessarily
restrictive and legally, allows for wider circumstances in which refugees may be refused
protection visas than is permitted in international law.
As can be seen from the thematic conclusions above, limbo is a broad area of study.
Each chapter of this thesis has been an attempt to make footholds in the limbo realm.
The overall conclusion, which has been repeated throughout this thesis, is that limbo is
uncertain. It is a human creation; difficult to approach and understand. The uncertainty
of limbo extends to its inhabitants – to asylum seekers, refugees, and others. Simply
being in limbo makes a person uncertain. There is no permanence or certainty – no sure
thing – only questions and a desire for a life outside of limbo.
The focus in this thesis has considered the structure of limbo – what it looks like
physically and how it performs – as well as the uncertainty that limbo brings for asylum
seekers and refugees. Here a conclusion should be made about the final impact of limbo
– if in fact there is one. Beyond uncertainty, what is the impact that limbo has on
people? As such, one question lingers: “What kinds of people are created when
they come into contact with limbo”? The next section seeks to address this query.
8.2 Cosmic fear and Homo Limbus
What this thesis has shown is that limbo is an uncertain place. Like the example given
in Christian traditions and explored through the work of Dante, limbo is a place where
people are abandoned. It is up to the sovereign – whether God or the State – as to whom
is placed in limbo and under what conditions. According to Carl Schmitt, the “sovereign
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is he who decides on the exception.” 5 Chapter Three discussed how exceptions taken in
law leaves people uncertain and in limbo. Following the work of Schmitt, Bauman
suggests that the root of the human fear and insecurity comes from the power to exempt;
the “human sovereign who is no longer handcuffed by norms”. 6 The result of a
sovereign who can make, change or suspend rules as they see fit results in what Bauman
calls “primal” fear, or as he notes from Mikhail Bakhtin, “cosmic fear”. 7
Fear, according to Bakhtin is the emotion from which religion and politics get their
power; their agency. He says that “earthly human, all too human power” comes from
“cosmic fear”; the “human, all-too-human emotion aroused by the earthly, inhuman
magnificence of the universe; the kind of fear that precedes man-made power and serves
as its foundation, prototype and inspiration”. 8 Before God spoke – before the law – man
was merely a “transient being faced with the enormity of the everlasting universe”. 9
Bauman says: “That universe escapes all understanding. Its intentions are unknown, its
next doings unpredictable.” 10 Yet, when God spoke and offered the people a covenant –
“Now therefore, if ye will obey my voice indeed, and keep to my covenant, then ye
shall be a particular treasure to me above all my people” - the arbitrariness of human
fear was removed. 11 Man was given a source of their fear. Bauman notes that the people
entered into a contract with their sovereign which was “binding on both sides”.
However, what the exception does is return man to that time before the law when they
stood naked before the universe. Bauman says this is a return to cosmic fear and

5

See Carl Schmitt, Political Theology: Four Chapters on the Concept of Sovereignty, (George Schwab
trans, MIT Press, 1985) [trans of: Politische Theologie] 6.
6
Zygmunt Bauman, Collateral Damage: Social Inequalities in a Global Age/Zygmunt Bauman (Polity,
2011) 107
7
Ibid.
8
Ibid.
9
Ibid.
10
Ibid. Original emphasis.
11
Exodus: 19 as quoted in Zygmunt Bauman, above n 6, 109.
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basically, “the terror of uncertainty.” 12 At the core of this uncertain universe lies the
vulnerable being. According to Bauman “[v]ulnerability and uncertainty are … two
qualities of the human condition out of which … ‘official fear’ – fear of human power,
of man-made and man-held power – is moulded”. 13 In short, humans are fearful and
vulnerable in the presence of those who have an uncertain or unascertainable power
over them. These feelings are most reflected in those who are kept outside by that
human power. Not only are they vulnerable and uncertain, but they are also alone;
rejected by the rest of society.
Giorgio Agamben refers back to ancient Roman law and analyses an individual with a
particular legal identity; homo sacer. 14 The ‘sacred man’ or ‘accursed man’ was a
person who was judged on account of a crime and subsequently banned from society.
By being banned or excluded from society, homo sacer was reduced to a base legal
identity. As such, anyone could kill homo sacer, yet he could not be sacrificed in
religious ritual. Additionally, the person who killed homo sacer did so with impunity;
they could not be punished for homicide. As such, Agamben states that homo sacer
exists “outside both human and divine law”. 15 When referring back to the conditions of
limbo which have been discussed in this thesis, a similar juxtaposition starts to emerge.
The juxtaposition is this: people in limbo are held to the law on one hand – they belong
to the law and the law pertains to them. However, on the other hand, this same law
excludes them – they are denied a presence with the law. In other words, they are kept
away from the law; held at a distance from the legal order and from particular rights and
privileges.

12

Ibid. Original emphasis.
Giorgio Agamben, above n 2, p108. Bauman also says: “Human uncertainty and vulnerability are the
foundations of all political power”.
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Ibid 71-80.
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Ibid 73.
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This thesis has focused on the plight of asylum seekers and refugees. However, as
mentioned in the introduction, the denial of rights and the denial of legal recognition
have been extended to many other groups of people in modern society: women,
children, gay, lesbian, bi-sexual and transgendered people. The result is the creation of a
new class of (non)citizenry. Much like the homo sacer they belong to society, but not
wholly as they do not share the benefit of having fully realised legal identity that other
classes of people enjoy. They are banned from living their lives as the people they say
they are and receiving the rights and privileges that others have. Now I wish to come
back to the question posed earlier: “What kind of people is created when they come into
contact with limbo”? Following this realisation that people are held at a threshold of
being by being placed in limbo, a particular type of person has commonly started to
emerge. The result is a class of people which can be referred to as homo limbus; the
‘border man’. Homo limbus is kept at the border; either physically or legally and
sometimes, both. They are ‘border’ men and women because they are denied the right to
fully become who they say they are or who they wish to become. The ‘gap’ in law
which manifests as limbo denies people the ability to correct their forced
(non)identities. They continue to reside at the ‘border’ in limbo and it is the law that
denies them a realistic and immediate alternative. Homo Limbus exists – held at the
border – in perpetual uncertainty.
8.3 Beyond Limbo
The overall purpose of this thesis has been to deconstruct the notion of limbo and to
suggest further areas of inquiry into this dynamic topic. Much more investigation can
and should be taken on the topic of limbo and across the disciplines of religion,
literature, law, and semiotics to name a few. Critical research can be taken to understand
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how and why limbo is created and how it affects the people who find themselves there.
It is not enough to simply suggest that a person is ‘in limbo’. This phrase has been
applied at nauseam to marginalised people around the world. Limbos are not accidents
or simply the way the world works. They are purpose-built devices used to keep people
at arm’s length. The goal of future research should not only be to deconstruct and
understand limbo, but to find alternatives to limbo and to the uncertainty it brings to
those unfortunate enough to be placed there.
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